THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In the Matter of the Liquidation of
 The Home Insurance Company

Docket No. 2004-0319

OBJECTION TO MOTION TO DISMISS

Appellants Century Indemnity Company, ACE Property and Casualty Insurance
Company, Pacific Employers Insurance Company and ACE American Reinsurance
Company (collectively, “the ACE Companies”) by their attorneys, Orr & Reno, P.A.,
object to the Motion to Dismiss the appeal from the Order of the Merrimack County
Superior Court (McGuire, J.) dated April 29, 2004 (‘the Order”), which approved the
Motion for Approval of Agreement and Compromise With AFIA Cedents filed by Roger
A. Sevigny, as Liquidator of the Home Insurance Company (“the Liquidator”). In |
support of their Objection, the ACE Companies state as follows:

1 After assenting to the ACE Companies’ Petition to Intervene in the
proceedings before the Superior Court and after conceding before the Superior Court that
the ACE Companies had legal standing, the Liquidator now seeks to dismiss this appeal
for lack of standing.'

2. For the reasons set forth in the Memorandum in Opposition to ACE
Companies’ Motion to Dismiss and Exhibits A through E attached to this Objection, ACE

Companies has a direct interest in this Court’s de novo review of the Superior Court’s

| gee Assented-To Petition to Intervene attached as Exhibit B and the transcript of the April 9, 2004
hearing at 26, attached as Exhibit D. The Liquidator similarly conceded Benjamin Moore’s standing in the




construction of RSA 402:C sufficient to confer standing upon the ACE Companies. See,
e.g. 4 R. Wiebusch, New Hampshire Practice and Procedure, §6.23, (2d. Ed. 1997); 5 R.
Wiebusch, New Hampshire Practice and Procedure §61.03 at n. 19.
WHEREFORE, the ACE Companies respectfully request this Court:
A. Deny the Liquidator’s Motion to Dismiss;
B. Grant the ACE Companies’ Motion to Expedite Consideration of Appeal
to Suspend Rules; and
C. Grant such other and further relief as this Court deems just and proper.
Respectfully submitted,
ACE Compa_nies
By Their Attorneys |
ORR & RENO, P.A.
One Eagle Square
P.O. Box 3550

Concord, NH 03302-3550
(603) 224-2381

Dated: June 11, 2004 By: W\o/\—k-gﬂ \/M Ob}( L.

Ronald’L. Snow

April 23" hearing. Transcript of April 23, 2004 hearing at 5 (attached to the Liquidator’s Motion to
Dismiss).
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. ‘ ' SUPERIOR COURT
Docket No. 03-E-0106

" In the Matter of the Liquidation of
The Home Insurance Company

MEMORANDUM OF THE ACE COMPANIES IN SUPPORT OF THEIR
OBJECTIONS AND RESPONSE TO THE LIQUIDATOR’S MOTION FOR
APPROVAL OF AGREEMENT AND COMPROMISE WITH AFIA CEDENTS

Respondents Century Indemnity Company (“Century”), ACE Property and Casualty

~ Insurance Company (“ACE P&C”), Pacific Employers Insurance Company (“PEIC”), and ACE

.~ American Reinsu'rance.COmpaﬁy’(“AARe")'(individﬁany, in “ACE Company,” collectively, the ==

“ACE gompanies”) hereby submit this memorandum in support of their objections and response
to the Liquidator’s Motion for Approval of Agreement and Compromise With AFIA Cedents
(the “Motion™)."
INTRODUCTION

The Motion, under the guise of a “compromise,” seeks this Court’s approval of an
| .a_g'rcer_ncnt (the “Ag_i-e;éman‘t")‘ \%.ri_th'_ ‘ccl‘rta_'in‘ AF_IA;_C:d_gntsf that .squarely violates the New
Hamp;sﬁi'rellﬂsurérs Re}.;-iatbillit.zstti;n ‘and Liqui.dation Act; NH Rev Stﬁt.- Ann §.40.2-C:1 et sel’q‘.r '
(the “Act”). The Liquidator of the Home Insurance Company (respectively, the “Liquidator” and

“Home”) seeks to justify the proposed Agreement by claiming that it “will facilitate the

' In addition to the facts set forth below, the ACE Companies incorporate by reference herein the facts set
forth in the affidavits of Michael Durkin, the head of the run-off operations of the ACE Group in Europe, sworn to
on March 19, 2004, attached hereto as Exhibit A and the affidavit of Richard Daniel Hacker Q.C., the ACE
Companies® expert on English law, sworn to on March 12, 2004, attached hereto as Exhibit B (hereinafter referred to
respectively as “Durkin Affidavit” and “Hacker Affidavit”). '




collection of a multimillion dollar asset of-the Home estate and that it has been entered into in an

effort to avoid “costly, uncertain and protracted mulﬁ-juﬁsdit:tional litigation.” (Motion §1.)
_There is no reahstlc threat of “muln Junsdlctlonal htlgatmn " let alone 11t1gat10n that is ccstly,
unccrtam and protracted W/ s 7
As discussed below, there are compelling reasons why the Court cannot sanction the
alleged ‘.‘compromise" the Liquidator requests:
. The proposed Agreement directly contravenes the order of distribution statute,
§ 402-C:44, in multiple ways;
. The Liquidator has no authority to reach a “compromise” that violates § 402—&2:44;
. There is no basis for the Liquidator’s claim that such a “compromise” is necessary and |
- appropriate to avoid costly and protracted international litigation;
: o X ‘The Lﬁﬁi‘datm cannot circumvent the statutory scheme by offering unlawful “incentives” . *'
.tc.)l one subclass 0f -eredit.ors; o | SERL | | |
e Such “incentives” cannot be passed off as an “administrative expense” of the estate;
. The proposed Agreement is contrary to New Hampshire law and well-established
principles governing cross-bordet insolvencies and ancillary proceedings, which require
that (a) all aasets must be returned to the domiciliary liquidation for distribution; and

(b) the ancﬂlary proceedmg must defer to the donucxhary 11qu1dat1on and

e '_The Motton v1olates due process because 1t has been made w1thout adequate notice to* -

affected parties and, if the Court does not summarily reject the Motion, discovery will be

required before there can be 2 meaningful hearing on the merits.

In such circumstances, the Liquidator’s Motion must be denied.




FACTUAL AND PROCEDURAL BACKGROUND

1. The ACE Companies’ Interests as Creditors of Home

Century, ACE P&C, PEIC and AARc are membcrs of the ACE Group All of the ACE
g Compamcs are mcorporated in Pcnnsylvama w1th thclr prmcxpal place of busmess in
Philadelphia. The ACE Companies are creditors of Home. (Durkin Affidavit 4.)

Before Home was placed into rehabilitation, Home was a reinsurer of the ACE
Companies pursuant to various separate and mdependent reinsurance agreements. As creditors,
the ACE Companies stand to suffer financial damage as a result of Home’s inability to fulﬂll its
contractual obligations due to its insolvency. In total, the ACE Companies pos_scss claims
against Home (for paid losses, reserves, and incurred but not reported losses) of at least '
$13,458,546.2 The ACE Companies will be filing proofs of claim against Home for no less than
that amount on or before the currcnt bar date for such clalms m June 2004 The ACE Compames” :
'understand that their claims w111 be trcated as Class V claims pursuant to § 402 C 44 (Durkm .
Affidavit{ 5.)
II. Century’s Interest as a Reinsurer of Home’s AFIA Obligations

A.  Background of AFIA

The Liquidator’s Motion concems obligations assumed by Home as part of its

paruC,lpanon in an msurance pool" prevmusly known as the Amencan Fore1gn Insurancc

' -:Assocxaﬂon and later as’ AFIA AFIA was an umncorporated ermty formed in 1918 throuoh o

which its members -- U.S. insurance companies - carried on business outside of the U.S.

Broken down by individual company, those claims are as follows:

Century $11,912,063
ACE P&C * $ 1,288,003
PEIC $ 25,480
AARe - . § 233,000




(Durkin Affidavit 6.) The structure of ‘the pool was that various AFIA member companies

obtained licenses or authorizations to operate branches in foreign countries and carry on the
busmess of msurance ‘through such branches in theu' own names. (Id ) Regardless of Whlch
company 1ssued a pohcy or contract of retnaurance in any gwen mstance throuvh a series of
reinsurance agreements, every risk ultimately was shared by each member of AFIA in a fixed
percentage equal to its number of “units of participation” in AFIA. (Id.) The AFIA members

also arranged for common reinsurance that protected all members in excess of certain claim

levels. (Id.)
In connection with its participation in AFIA, Home opened a branch office in London,
England through which it issued policies of insurance and reinsurance. (Durkin Affidavit §7.)

Home's London office was not a separate English company or subsidiary; the results of the

London ofﬁce s act1v1t1es were mcluded in Home’s accounts that would have been mspected by o,

| the Ncw Hampshtre msutance regulators as part of their regular e:tammatton and overswht of
Horne. (Id.)
It is important to note that Home issued reinsurance agreements to “AFIA Cedents” (as
defined in the Motion) that were not located solely in the UK. (Durkin Affidavit § 14.) To the
contrary, numerous companies that come within the Liquidator’s definition of “AFIA Cedents”

were dom.tc1led in the U. S Canada Bermuda and mdeed throughout the world. (Id) A hstmg

of the dom.tclles of various AFIA Cedents is attached as Exh1b1t B to the accornpan)ancr Durkin - .-

Affidavit.
B. Century’s Assumption of AFIA Liabilities
The merger between Insurance Company of North America (“INA”) and Connecticut

General Insurance Company that created the CIGNA Corporation in 1982 set in motion a series

Other companies within the ACE Group also have sizeable creditor claims against Home that will be pursued in the

4




of transactions that resulted in the sale of the rights and interests in the AFIA business to CIGNA

in 19843 (Durkin Affidavit 8.) As part of the transfer of the AFIA business to CIGNA, Home

(and other AFIA companie__s) entered into an Insurance and Reinsurance, Assumption Agreement

& "(thé“‘Aséﬁmption A'gréexﬁent”) with ].N'A"(a CIGNA"c'omﬁhny) dated J ahuaiy 31,1984, pt.i;rs'u.ant o E,

to which INA reinsured 100% of Home’s liabilities under the insurance and reinsurance
contracts Home had ijssued* (Id. 9 9.) A true and correct copy of the Assumption Agreement is
attached as Exhibit A to the Durkin Affidavit.

Century became the successor to INA with respect to the Assumption Agreement by
virtue of a corporate rcstrqcturir_xg under Pennsylvania law. (Durkin Affidavit 1(_).) Century
thereafter was acquired by the ACE Group when ACE purchased the CIGNA Property and :

Casualty Companies in 1999. (Id.) Thus, Century is now Home’s counterparty with rcséect to
the A_ssumﬁ.)ti-on Agree:ment, (1d.)
| | Thé Assuﬁlpt-io‘n Agrecfneﬁt c;ontaiﬁs £he .f.olltlawiﬁg. :tc.:r:rﬁ;that é.fe r.elevaﬁt: to the matters

raised in the Motion:

. Century assumed all obligations of Home T 2)
° Century assumed the obligation to administer the business, including the investigation
and settlement of claims, and was given full power of attomey to act on Home’s behalf
for that purpose (1 3);
.. in the event of Home’s insolvency, Century’s reinsurance obligations are payable 10

Home or its liquidator; in turn, Century has the right to receive notice of any claim, and
- ‘jnvestigate and interpose ‘defenses to such claims in the liquidation proceedings (4 6); and

liquidation proceeding. (Durkin Affidavit 95.)

3 That merger resulted in the situation in which CIGNA owned one member of AFIA (Aetna Insurance
Company) while also competing with AFIA through CIGNA's existing affiliates. This situation was contrary to the
governing principles of AFIA, and led to negotiations that resulted in CIGNA's purchase of all AFIA interests. No
new business was written through AFIA after it was acquired by CIGNA (with the exception of business written by
a CIGNA affiliate until approximately 1987 in accordance with the sale documents). (Durkin Affidavit§ 8.)

4 With regard to Home's direct insurance obligations, there was 2 statutory transfer in the UK. whfareby
CIGNA comparﬁ_cs were substituted for Home and the other AFIA companies. Sucha transfer (or novation) did not
take place with regard to the assumed treaty reinsurance Opetaticns‘of Home. (Durkin Affidavit{ 9n.3.)

5 '\O
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° the Assumption Agreement is govemed by New York law (] 10), with disputes to be
resolved in arbitration to take place in New York ( 7)-

- The last pomt is partlcularly relevant gwen that the qumdator s Motton refers to the
| repatnatlon” of “U K Assets” of I-Iome (Motmn ‘]I‘][ 1 7 11 ) Although the quuldator doesr.
not define those UK. assets, the only assets alluded to in the Motion are reinsurance recoveries
against Century pursuant to the Assumption Agreement. (Id. 1 13.) Given that those‘ recoveries
would be from a Pennsylvania company pursuant to a contract governed by New York law with
New York arbitration provisions, Century is at a loss to understand why the Liquidator seeks to
characterize Century’s obligations under the Assumption Agreement as “U.X. Assets‘: of Home.
III. Events Leading Up to the Liquidator’s Misconceived Motion

Since 1984, Century (and its predecessor and affiliates) have complied fully with the
| lﬁnancml and adrrumstratlve obhgatlons under the Assumptlon Agreernent to handle and ad_]ust'
claims by Home's AFIA cedents (Durkm Afﬁda\ut ‘i[ 11 ) Inso domg, Century handled such
cl.aims""without any day to day involvement of Home. (/d.) Century continued to fulﬁll its
obligations under the Assumption Agreement throughout the period in which Home was in
rehabilitation. (Id. §12.) After the Ceurt‘s Order of Liquidation on June 13, 2003, in close
cooperation with Home’s Liquidator, Century has continued to investigate and administer the
A‘_clanns of Home s AFIA cedents pursuant to the Assumptmn Agreement but Century has not
‘ madc any bmdmg detenmnatxons (Id ) The qutudator has taken the posmon that Century s
obligation to investigate and adjust the claims by cedents of Home’s UK. branch continues
despite the insolvency of Home. (Id.)

On February 11, 2004, the ACE Companies were served with a copy of the Motion, in
which the quutdator seeks this Court’s approval of a self-described “compromise” t0 be

implemented by an English “scheme of arrangement” ancﬂlary to these proceedings. (See, €-8-
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Motion at 1.) At its core, approval of the Motion requires the Court to bless the payment to a

group of Class V creditors (the AFIA Cedents) of approximately 50% of certain reinsurance
_ _recovenes made by the L1qu1dator acamst Century (Id. ‘jﬁ[ 13- 15) whlle paymg other Class V. _
cred1tors such as the ACE Compames nothlng This specml preference gwen toa parncular 5
subclass of Class V creditors squarely violates § 402-C:44 and is contrary to all established
precedent. The ‘Motion thus could inflate claims against Century ’eeyond what they might
otherwise have been in an orderly liquidation of Home that lawfully complied with the Act.
Notwithstanding ~Century’s post-liquidation involvement with adjustment and
administration of claims by Home’s AFIA Cedents, the Liquidator did not inforra, involve or
consult with Century or any other ACE Company when he was negotiating the proposed'
Agreement with certain AFIA Cedents. (Durkin Affidavit § 13.) Indeed, the ACE Companies
4 knew nothmg of the proposed Agreement unt1l it had already been executed (Id)
| Beyond their lack of knowledoe of the L1qu1dator s negotxauons w1th cerram AFIA
Cedents about the proposed Agreement (notwithstanding Century’s rights under the Assumption
Agreement), the ACE Companies were disturbed to learn that the Agreement restricts the AFIA
Cedents from communicating with Century regarding settlements of claims that Century has the
right to investigate and adjust. Century believes that the Liguidator’s conduct in negotiating
‘such prowswns dlrectly breaches Home’s duty of utmost good faith to Century under the
| Assumptxon Agreement In l1ght of the above, and for the reasons descnbed more fully below i

the ACE Companies object to the Liquidator’s Motion.

’ Although the ACE Companies received notice of the Motion, as discussed below, the Liquidator has failed
to notify hundreds of parties affected by the Motion (including many AFIA Cedents). Indeed, it appears that only 2
handful of the many AFIA Cedents were consulted about the Agreement or served with the Motion. (Motion,
Ex. A))

¢ Whether the Liquidator’s conduct and its Motion have, violated Home's duties to Century under the .
Assumption Agreement is not before the Court. Century reserves the right to address separately issues such as

7 lz

—_



ARGUMENT

L The Proposed Agreement Violates the New Hampshire Insurers Rehabilitation and
Liquidation Act

: A o ;Th’é hiquidgtor’_s .Prop-o.sal Vioiét_es,’fhe; Plain Lang_uag'é'_éf' the Order bf : o
Distribution Statute R A T AN R .

Section 402-C:44 of the New Hampshire Insurance Code establishes multiple classes of
claims. The portions relevant to the present dispute are as follows:

Order of Distribution. The order of distribution of claims from the insurer’s
estate shall be as stated in this section . . . . [E]very claim in each class shall be
paid in full or adequate funds retained for the payment before the members of the

next class receive any payment. No subclasses shall be established within-any
class.

L Administrative Costs. - The costs and expenses of administration,
including but not limited to the following: the actual and necessary costs of
preserving or recovering the assets of the insurer; compensation for all services
rendered in the litigation; any necessary filing fees; the fees and mileage payable
©to witnesses; and reasonable attorney’s fees.- - . o om0 W

I Policy Related Claims. - All claims by policyholders . . . beneficiaries,
and insureds arising from and within the coverage of . . . insurance policies and-
insurance contracts issued by the company . ...

V. Residual Classification. _- All other claims . . . not falling within other
classes under this section.

N.H. REV. STAT. ANN. § 402-C:44 (emphasis added). Consistent with this statutory framework,

o the Court’s Order of Liquidation issued on June 13, 2003 (the “Order”) explicitly directed the -

Liquidator to make payfnents on all claims againsf the Home estate - .inc'luding the claims of

residents in foreign counties -- in accordance with § 402-C:44. (Order {w.)

Century’s obligations for claims, and its rights and duties under the Assumption Agreement generally. Because the
Assumption Agreement is governed by an arbitration clause, arbitration is the necessary and appropriate forum for
those issues. Century also reserves its right to seek reimbursement of expenses under the Assumption Agreement,
including those incurred in relation to this Motion.

5 \3




The Liquidator’s proposal violates § 402-C:44 and the Order in two ways. First, it

creates impermissible subclasses by splitting Class V in two, with one group consisting of the

N AFIA Cedents and the other group cons1st1ng of other Class v crechtors (mcludmg the ACE_

Compames) Second the 50% “mcentwe” that the L1qu1dator proposes to pay to the AFIA
Cedent subclass violates the statutory order of distribution by allowing the AFIA Cedent
subclass to leap ahead of Classes II, III and IV to receive millions of dolljars that otherwise would
go to creditors in those classes.

Section 402-C:44 is comprehensive and clear. For this reason, the ACE Companies
respectfully suggest that the Liquidator should not have made, and this Court cannot approve, a
proposal inconsistent with the plain language of the statute. See State v. Rix, 150 N.H. 131, 834 |

A.2d 273, 275 (N.H. 2003); Appeal of Northeast Rehab. Hosp., 149 N.H. 83, 85-86, 816 A.2d

7 970 972 (NH 2003), Marcorte V. Ttmberlane/Hampszead Sch. Dist., 143 NH 331 337; 733._ X

A 2d 394 399-400 (N. H 1999) The L1qu1dator s MOthﬂ therefore should be demed

'B. The Liquidator’s Proposal Also Vlolates Corresponding Portions of the Act
Relating to Multi-Jurisdiction Liquidations

Nothing in the Act suggests that its core priority scheme can be circumvented because an
ancillary foreign proceeding has been commenced or because some claimants may reside in

foreign countries. To the contrary, the Act states that “[i]n a liquidation proceeding begun in

| [New Hampshn'e] agamst an insurer domtcﬂed in [New Hampshlre] clmmants resrdin'o' in’

forelgn countries or in states not recrprocal states must ﬁ]e clatms in [New Hampsh1re]

N.H. REV. STAT. ANN. § 402-C:57(I). Moreover, where New Hampshire has commenced a
liquidation for a New Hampshire-domiciled company, any receiver in another state or foreign
country must transfer to the New Hampshire liquidator “any assets within his control other than

special deposits; diminished only by the expenses of the ancillary receivership.” Id. § 402-C:61.

Indeed, if the ancillary receiver fails to do so, “the claims filed in the ancillary receivership, other

; I




than special deposit claims or secured claims, shall be placed in the class of claims under § 402-

C-44, VIIL?” i.e., in the lowest priority class. Id.

In contrast to the Act and the Order, the L1qu1dator s proposal actually secks to thhhold )

assets fomi Homc s New Hampsh1rc estate m order to provide a preference fo the AFIA Cedents e,

New Hampsl'urc law does not permit an anc111ary receivership to be established for such an
unlawful purpose. The Liquidator’s request to do o therefore should be summanly rejected.
II. The Liquidator’s Efforts to J ustify His Viblatiqn of the Act Are Without Merit

In the Motion, the Liquidator alleges without any detail or evidentiary support that the
proposed Agreement is necessary to compromise “dj5putes‘; over the proceeds of the };ssumption
Agreement. (Mdtion q 7.) The primary purported concern is that, absent the “compromise,” the ;

AFIA Cedents rmght attempt to use an English insolvency proceeding to “wall off” the proceeds

: - of ‘the Assumptlon Agrecment (WhICh the L1qu1dator asserts may be “UK Assets”) for. -

d1stnbut10n excluswely to the AFIA Cedents (and not to Home s other credltors) (Ia' )

Even assuming that such “disputes” existed, the Liquidator has no authority to
“compromise” them in a manner that violates the Act. In addition, as discussed below, the
alleged “disputes” are illusory and a ﬁtere pretext for seeking the Court’s approval for an
unlawful proposal.

Al The Liquidator Has No Authonty to Vlolate the Act on the Basis of an
Alleged “Comprormse ' S T TR T

The mandatory apphcatlon of §402—Cd;4 c’:aﬁnot be understated. In contrast to a

rehabilitation, which has as its purpose the preservation, wherever possible, of an insurance

7 The Order is consistent with these provisions in that it directs the Liquidator to work with any joint

provisional liquidator or comparable person appointed by a foreign tribunal *with respect to all or any portion of the
estate of The Home located outside the United States (the ‘foreign estates ") for the purpose of preserving, recovering
and incorporating into the domiciliary estate all assets of The Home located outside the United States.” (Order I v)
(emphasis added). Thus, the Order contemplates that all foreign assets (without diminution) will be returned to this
Court for proper distribution to creditors under the Act.
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company threatened with insolvency, a liquidation is corporate death, the sole purpose of which

is to marshal the insurer’s assets and distribute them among the company’s creditors. For this

:reason, the Act sets forth umforrn, loglcal procedures by wh1ch a company shall be efﬁcrently o

" and effectrvely hquldated -One of the lmchpms of these procedures is the order of d1stnbut10n-- B
of claims.

The Liquidator appears not to dispute the fact that his proposal would violate the order of
distribution scheme set forth in § 402-C:44. He nonetheless apparently believes that the proposal
may be lawfully approved if it is “fair and reasonable and in the best interests of the liquidation
and the policyholders and other creditors of The Home.” (Motion 21.) The Act, however,
allows the Liquidator no such discretion.

Although no New Hampshire court has considered whether one group of creditors may
be allowed to e1rcumvent the statutory pnonty scheme smular 1ssues have been addressed by

Hother courts supervrsmg U.s. insurer msolvency proceedmgs For exarnple, in In re Ltq:tza’arzon £y
of Secxfn'ty Casualty Co., 537 N.E.2d 775 (01. 1989), the Dlinois Supreme Court considered
whether defrauded shareholders of an insurance company in liquidation should be able to itnpose
a constructive trust on the proceeds of a stock offering that were in the possession of the
insolvent insurer. The constructive trust effectively would have satisfied the shareholders’
clanns out31de of the pnonty statute The court deterrmned that “the hqurdatlon provrstons of

the Insurance Code prov1de the excluswe scheme for deterrrumno pnonues in dtstnbutlon" of an

s For example, liquidation begins with the entry of a liquidation order, which “fixes” the rights and liabilities
of the insurer and its creditors; only claims arising on or before the “fixing date™ are eligible for payment. N.H.
REV. STAT. ANN. § 402-C:21. Creditors holding eligible claims then must file proofs before a “bar date;" absent
court intervention, claims filed after this date may not be paid. Id. §§ 402-C:37-:38. Once filed, claims are valued,

then paid according to the priorities set forth in § 402-C:44.
? Like New Hampshire, Illinois has a comprehensive statutory scheme for the liquidation of insolvent

insurance companies, including a provision. regarding the priority of distribution of assets that mirrors New
Hampshire's in all material respects. See, e.g., 215 ILCS 5-205.
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insolvent insurer’s assets. Id. at 782. " It therefore ruled that “equitable relief, such as a
constructive trust, is preclhdcd [and that the trial court] could not avoid the effect of the statutory
scheme by imposing a constructive trust on [the insurer’s] assets.” "’ Id.

‘Siimiladty, In-Hiimols' ex -rel. Boozell . Cordnet Tnsurancé”Co. (In ve Liquidation of
Coronet Insurance. Co.), 698 N.E.2d 598 (1ll. App. 1998), the Illinois Appellate Court found that
the trial court had érred in holding that an attorney’s claim under a retainihg lien should be
considered a Class I administrative expense of the estate. The appellate court noted that the trial
court was “vested with only as much authority as is provided by the Insurance Code; equitable
remedies in contradiction to those plainly set forth within the Insurance Code a;'e therefore
precluded.” 1d. at 603; accord Northwestern Nat'l Ins. Co. v. Kezer (In re Aspen Indem. Corp.),
812 P.2d 688, 690 (Colo. App. 1990) (holding that state insurance priority of distribution statute
-is “both speéi'ﬂé .and.COr'an_'fi;hCnSiVC"-_ and ‘fleayes 1o room for the ]lelCIaIy to add to the tYPC_of:
clain-xs‘ to be ‘prcfcrre& or to. és-tablish a-r-ncthod éf f;fefcrenéé hét 'crcz-atéd by the st:lafﬁt:e-"’).' (e

““Indeed, so absolute are statutory distribution priorities that plans to rehabilitate a
financially troubled insurer have been rejected where they violate those priorities, even though
rehabilitators generally have greater discretion than liquidators to manage an insolvent insurer’s
affairs.!! See, e.g., Illinois ex rel. Shapo v. Alpine Ins. Co. (In re Conservation of Alpine Ins.
Co.), 741 N.E.2d 663, 667-68 (Il App. 2000) l(rf_:jcc_ting _propqsed ;ghabilitagion plan that

" difféfét_ﬁiafed among members of the same pﬁoﬁty Cclass); Commercial Nat'l 3aizk v. Superior

o The legislative history of the National Association of Insurance Commissioners Insurers Rehabilitation and

Liquidation Model Act (which contains a similar order of distribution section) reveals that the various state
insurance commissioners agreed with the court in Security Casualty that “to allow a lower class creditor to receive 2
preference over a higher class creditor based on equitable remedies is inconsistent with the priority scheme.” See
Legislative History of NAIC Insurers Rehabilitation and Liquidation Model Act, § 47 (Priority of Distribution) at
555-94.

H See, e.g.” Grode v. Mutual Fire, Marine & Inland Ins. Co., 572 A.2d. 798, 804 (Pa. Commw. Ct. 1990)
(holding that “the Insurance Commissioner, as Rehabilitator, is given broader discretion to structure a rehabilitation |
plan than is given to her as statutory liquidator™). ‘

12 \'%




Ct., (In re Rehabilitation of Executive Life Ins. Co.) 14 Cal. App. 4th 393, 408-11 (Cal. App.

1993) (same). New Hampshire’s order of distribution statute is equally comprehensive and thus
equally exclusrve N H REV. STAT ANN § 402-C: 44. The quuldator s proposed Agreement
vitiates § 402—C 44 and therefore must be reJected | |

B. There is No Credible “Threat” or “Dispute” Purportedly Justifying the
Alleged “Compromise”

Even if a wholesale violation of the statutory priority scheme could be justified on the
basis of a necessary “compromise” (which, as demonsf.rated above, it cannot), no good faith
compromise exists here. There is no evidence of any credible threat that the AFIA Cedents
could (or would seek to) “wall off” the alleged “UX. Assets” in an English insolvency
proceeding, or that such an attempt would result in the "complex protracted and costly
11t1gat1on" that the quu1dator alleges In fact the purported “threat” (to the extent it has actually
been made by any AFIA Cedent) is an empty one. ; e

As set forth in the Affidavit of Richard Hacker, Q.C., there is no legitimate risk that
creditors that did business with Home via its U.K. Branch would be able to “wall off” (or “ring
fence,” as the concept is described under English law) Home's alleged “U.K. Assets” for their
exclusive benefit. Such efforts in the past have been repeatedly and uniformly rejected by the
English courts, and would be summarily dismissed with an award of costs to the Liquidator if
 : attempted in thrs 1nstanee Thls is because Enghsh law apphes the pnnc1p1e of “umversahty, |
vthereby any company hqu1dated in England is “wound up” for the benefit of all of the-
company’s creditors, not just for the benefit of those creditors that are resident in, or that did
business with, the company in England. (Hacker Affidavit § 30.) Indeed, if the company being
liquidated is domiciled outside England (as is Home), an English court would treat the English

liquidation as being ancillary to the liquidation in the domiciliary jurisdiction. (Id.) While
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theoretically any creditor (and not just English creditors) could file a claim against Home in an

English ancillary proceeding, and Home’s English liquidator would marshal any English assets

of Home (to the extent any ex1st) all such c]atms and assets ult1matelv would be distributed

'throuah the dormclharv hqutclatton in New I—Iamnshtre (Id) This mmors what § 402 C: 61 of' |

the Act requires in Home’s New Hampshire liquidation (as the Liquidator concedes at I 6 of the
Motion).

Notably, an English court would not engage in an _inquiry as to which assets were “local”
assets and which were not -- it is the essence of the universality principle that all assets are to be
assembled for the beheﬂt of all creditors. (Hacker Affidavit 31.) Even if such an inquiry
would be entertained, however, recoveries pursuant to the Assumption Agreement would not be -

considered a “U.K. Asset” of Home. (Id. 140.) This is because the Assumption Agreement is

' govemed by New York law (and./or New Hampshlre law to the extent that Home 8 ltqutdatlon‘ '

proceeclmgs are relevant) (Id ) Any collectton action under the Assumptmn Agreement would' P

take pla'ce in 2 New York arbitration against Century, a Pennsylvania company. An Engltsh
liquidator thus has no superior right to the proceeds of the Assumption Agreement (§ 40), and
those proceeds would not be available to he “ring-fenced” in England in any event.

Moreover, the proposed Agreement and underlying scheme of arrangement contain flaws

that would be subject to challenge in an Engltsh court For example, the scheme appears to

' apply cnly to the AFIA Cedents and not to Home's other Class v CIEdltOI‘S (such as the ACE S

Companies). It thus constitutes a violation of the pari passu principle and is subject to challenge
under English law. (Hacker Affidavit ] 22.)

As demonstrated above and in the Hacker Affidavit, the Liquidator’s claim that risky,
complex litigation would result from opposing 2 “ring-fencing” claim does mot withstand

scrutiny. His assertion that opposing such a claim would result in substantial added expense to
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the Home estate likewise is easily dismissed. Any such attempt would be dealt with by the

English Companies Court - a court with specialist knowledge in insolvency matters -- on a

o summary bas1s (Hacker Afﬁdav1t ‘i[‘i[ 42—43) Moreover the quurdator would Tecover a

subitantial portion of the attomeys fees and costs mcurred from the AFIA Cedents in the event' -

he was successful in resisting their “ring-fencing” application (as should be the case). (Id. T 44.)
Thus, the Liquidator’s claim that such expense justifies the “compromise” reflected in the
Agreement should be summarily rejected.

Finally, it is worth noting that the Liquidator’s attempt to avoid “complex, protracted and
costly litigation” already has failed -- given the objections made to the Motion. 'More-over,
regardless of the result before this Court, it is the ACE Companies’ present intent, for the reasons ”

set forth above, to pursue all available remedies on appeal and in England to redress the

1nequ1t1es and ﬂaws of t‘ne proposed scheme of arrancement 1n Thus complex protracted and S B

costly htrgatron is assured SO lono as the L1qu1dator contmues to pursue 1mp1ementatlon of the":
propos'ed Agreement.

There is no legitimate “dispute” to be “compromised” by the Agreement, and no good
faith reason why the Liguidator seeks its approval from the Court. At bottom, the Liquidator
seeks approval of for the payment of an unlawful “sweetener” to creditors that otherwise would
receive no drsmbunon of assets from the I-Iorne estate so that the quurdator may use those. |
'creditor__s’ clauns to tap the reinsurance avallable under the Assumpuon Agreernent The.
Liquidator should not be allowed to make an “end-run” around § 402-C:44 by disguising this
«sweetener” as a “compromise.” If such conduct were permissible: there would be nothing to

stop the Liquidator from, €., agreeing to pay & holder of a large claim more than a holder of a

12 Indeed, given the obvious shortcomings of the proposed scheme under English law, it is possible that the
Liquidator could be required to pay the ACE Companies’ costs.

1 2o

I



small one, or paying all persons who did’business with the insolvent insurer to submit claims,

regardless of their priority in the order of distribution scheme, in order to reach the maximum
amount of assets that Imght relate to those clmms Sccuon 402~C 44 was de31gned to prevent _
2 'such dllblOllS conduct and 1t should not be sanchoned here

C. The Liquidator’s Purported Justifications for the Illegal “Incentive” Do Not
Withstand Scrutiny

It should be self-evident that a Liquidator cannot violate the governing statutory
framework simply because a proposed course of action ostensibly will bring more money into
the insolvent estate. If that were the case, a liquidator would have free rein to employ all sorts of
illegal schemes and incentives by claiming that the end justifies the means.

In that context, the Liquidator’s claimed concern that the AFIA Cedents might not file
_ proofs of c1a1m with the Home estate 1s a red hemng It w111 always be the case in msurance
1nsolven01es.that parﬁes thh 11tt1e prospect of recovermg funds mlght decmle that 1t is notr_-,
wo_:thwpile to pursue those claims. When the New Hampshire legislature relegated certain
classes of claimants to the bottom of the priority list, it clearly understood that those claimants
might not possess a strong incentive to file. That is the statutory scheme, and the Liquidator
must live with the incentives put in place by the legislature. The Liquidator cannot create his
own set of “incentives” by paying off creditors to file when those “incentives” are not sanctioned
by the Act 7 7

Moreover, the L1qu1dator s assernon that some AFIA Cedents W1ll not bother to ﬁle; i
proofs of claim absent an “incentive” to do so cannot be taken at face value. Asan initial matter,
the fact that some cedents have yet to file their proofs is irrelevant because those proofs are not
due until June. Moreover, it is not typical for reinsured creditors of an insolvent insurer simply
to abandon their claims. To the contrary, most creditors - even Class V creditors -- dosoasa

matter of routine practice -- particularly where the claim is sizeable. One common reason for
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doing so is that reinsured companies often’ are reinsurers as well, and they frequently will have

the right to offset their obligations and their creditor claims (as some of the ACE Companies may
be able to do in wholc or m part) Thc quuldator prov;des no explanatlon why one parucular 3
B group of Class \Y crechtors (the AFIA Cedcnts) rcqmres an’ mcentwc to ﬁle when other Class V-
creditors do not.

The Liquidator’s suggestion that certain unnamed AFIA Cedents might seek to enter into
“side agreements” with Century likewise cannot just?fy the Liquidator’s proposal. The
Liquidator does not allege that any such “side agreements” actually exist; thus, the theoretical
propriety of such arrangements is not ripe and hence not properly before the Court.” -The mere
potential for a dispute over a theoretical question cannot justify a wholesale violation of the order

of distribution scheme contained in the Act.

D. The Liquidator Cannot Pass Off His Improper DlStI‘lbutlﬂl‘l Scheme asan - .-
. Administrative Cost of the Estate =~ S o S

The Liquidator suggests, in passing, that the tens of millions of dollars he is propos.ing to
pay the AFIA Cedents can be justified as “a cost of obtaining and collecting an asset of the
Home estate.” (Motion § 21.) This suggestion is so far from the ordinary and common sense
interpretation of “administrative expenses” that it is difficult to take it seriously. Indeed, a past
attempt to transform settlement proceeds into an “administrative expense” in an insurance
_ msolvency was squarcly rcjected In Oxendme V. Commzssmner (In re Coasral Stares Life Ins.” -
Co.), 494 S'E.2d 545 (Ga App 1997) the Georgm Court of Appcals cons1dered whether"‘
settlements that had been entered into with general creditors of an insurer during rehabilitation

should be paid as an administrative expense once the insurer was placed into liquidation. The

- In the event that such a dispute ever would ripen for resolution, given that it would involve an interpretation

of the parties’ rights under the Assumption Agreement, the claim would be subject to the arbitration agreement
contained therein, and Century reserves all of its rights in that regard.
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court rejected the general creditors’ argument that the settlements should be treated as

administrative expenses because they “preserved the assets of the estate.” Id. at 548. In so
ruhng, the court noted that “[n]o reasonable deﬁnmon of costs .or expenses can mclude the, '
: [settlement] c1a1ms 3 These clalms are for money Wthh appellees clmm from the [msurer Vs]' '
estate and not administrative costs or expenses incurred.” Id.

As in Oxendine, placing a judicial imprimatur upon the payment of tens of millions of
dollars to unsecured creditors as an “administrative expense“ defies “common sense and sound
reasoning.” Id. Indeed, if these payments can be characterized as an administrative expense,
anything can be so characterized, thus rendering the entire statutory scheme meaningless. The
Court should not sanction such an absurd result.

III. The Proposed Agreement Violates Well-Established Principles Governing Cross-
Border Insolvencnes and Ancﬂlary Proceedmgs

Cross border 1nsolvenc1es are no lonoer a novelty Most 1nsolvencws of any 51ze [ AT AP

com_plex_;ty tend to have ramifications across state and national boundaries. Accordingly, well
established principles have evolved in both the U.S. and the UK. for adnﬁnistering such
insolvencies -- principles that are virtually identical regardless of whether the primary liquidation
is located in the U.S. or the UK. The Liquidator’s proposal flies in the face of those well

established principles, and its approval would be unprecedented.

As dlscussed above 1t is well recogmzed in the U. K that “where a forexgn company ig 7

being wound up in its place of 1ncorporat1on, the ‘home hqu1dat10n is to be regarded as the
principal liquidation with an English liquidation being only ancillary thereto” and that the home
forum “has primary responsibility for the administration of the insolvency of a foreign
incorporated or domiciled debtor.” (Hacker Affidavit at I 29-30). The doctrine of
“universality” likewise requires that all of the assets of the company must be distributed by one

>3
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court “for the benefit of all [of the compariy’s] creditors.”"* (Id. at | 30) (emphasis in original).
For these reasons, the English courts have squarely rejected the “ring-fencing” concept the
. Liquidator proposes. (See id. at 1133-38.).
La -Ahc:inar"y prcscée'din"g's'iﬁ the Uriited States follow sih;xillal;- pﬁnc'iblés.-'-ln -tﬁé -;ns-af;nc; i
'insolven_cy context, as detailed in § I1.B. above, the Act requires ancillary receivers to show
deference to the domiciliary liquidation. N.H. REV. STAT. ANN. § 402-C:61. Similzﬁ‘ly, § 304 of |
the Bankruptcy Code allows for the commencement in the U.S. of a case ancillary to a foreign
proceeding.'” As the bankruptcy court noted in Armco Inc. v. North Atlantic Insurance Co. Ltd.
(In re Bird), 229 B.R. 90 (Bankr. S.D.N.Y. 1999), a case which involved a § 304 proceeding
" commenced in New York in aid of an English liquidation of an insurance company:

The principal goal of a § 304 case is to permit foreign debtors to prevent the
piecemeal. distribution of assets in the United States by means of legal

. proce_edi_ngs in’itia_t_’t@d_ in _t‘iome‘s‘tit-: courts by local creditors. -

.. . The very purpose of the § 304 proceeding is to extend the English automatic
stay to American creditors and assets and not allow creditors to do here what
they would not be allowed to do in the United Kingdom. :

. . . The automatic stay is designed to offer the debtor repose from his or her
creditors’ collection efforts, to protect creditors from each other, and to insure an
orderly liquidation or administration of the estate.

Id. at 94 (citations omitted; emphasis added). The federal bankruptcy courts have consistently

: follbwéd:fhése principles for ancﬂlary proceedings commenced under § 304.'¢ i

" The Second Circuit has described the “universality” approach as follows: “[A] primary insolvency

proceeding is instituted in the debtor's domiciliary country, and the ancillary courts in other jurisdictions -- typically
in jurisdictions where the debtor has assets -- defer to the foreign proceeding and in effect collaborate to facilitate
the centralized liquidation of the debtor’s estate according to the rules of the debtor’s home country.” Bank of N.Y.
v. Treco (In re Treco), 240 F.3d 148, 153 (2d Cir. 2001).

u 11 U.S.C. § 304(a).

1 Courts overseeing other § 304 cases have agreed that the role of an ancillary proceeding is to protect all

creditors of the estate and to ensure equality of distribution. See Aranha v. Eagle Fund, Ltd. (In re Thornhill Global

s -




The proposed Agreemeni allows the kind of “territorial grab™ of assets by local creditors
that U.S. and U.K. law heretofore have not permitted. It unfairly favors one subset of creditors
_over other creditors in _tho._sarno_ class, as well as;c;odi.tors_in_othle; clas_,sosr. It undermines the
'.pﬂori';y’.scheroe cStoo’l.iohod.beow.i—ioolpohiro lﬁaw.‘ rather Lthan show.injg' doforenoo “toiit. In such
circumstances, there can be no serious questlon that the proposed Agreement should not be
approved by this Court. |
IV.  The Liquidator’s Motion Is Procedurally Defective, and Its Approval Would Violate

the Fifth and Fourteenth Amendments to the United States Constitution and Part I,
Article XV of the New Hampshire Constitution

A. The Liquidator has provided grossly inadequate notice to interested_parties

If the Liquidator’s proposal is implemented, the economic interests of each of Home’s
numerous policyholders and creditors will be affected. Indeed, the Liquidator asserts that the
prcsent motion 1nvolves amounts in excess of $100 rmlhon (Motlon ‘][ 14 ) Morcover, Century: m %ot
'and cvory othcf reinsurer of Horno w111 be affectcd by the quuldator s novel proposed ond run” \.
around § 402-C:44. Indeed, virtually all companies who either reinsure or are reinsured by U.S.
companies would be highly interested in this Motion and the potential precedent it could create,
given that the scheme proposed by the Liquidator could create a gaping priority loophole that

could be exploited in virtually any significant U.S. insurance insolvency.

Desp1te the unprecedonted scope and value of tho rehef sought in thc Mot1on the

rs L:qmdator has delgned to prov1de notice only to ﬁve part1es or. groups of parucs See Nonce of o

Deposit Fund), 245 BR. 1, 14 (Bankr. D. Mass. 2000) (enjoining state court action by U.S. creditor Mercurius of
Bahamian debtor Thornhill Global and noting that the injunction “merely places Mercurius in the same position as
Thornhill Global's other creditors™); In re Culmer, 25 BR. 621, 628 (Bankr. S.D.N.Y. 1982) (*‘The theme of the
Bankruptcy Act is equality of distribution of assets among creditors, . . . and correlatively avoidance of preference to
some . . . . The road to equity is not a race course for the swiftest.™) (quoting Israel-British Bank (London) Ld. v.
FDIC, 536 F.2d 509, 513 (2d Cir. 1976)). § 304(c), which lists the criteria for determining whether a party may
obtain injunctive and other relief in a § 304 proceeding, reflects the same precepts of universality and deference to
the principal liquidation. See 11 U.S.C. § 304(c)(1), (3), (4).
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Liquidator’s Motion for Approval of Agreement and Compromise with AFIA Cedents at 1.

What the Liquidator has done violates well settled constitutional norms:

~ Notice by mail or other means as certain to ensure actual notice is a minimum
constitutional precondltlon toa proceedmg which will adversely affect the hberty '

- or property interests of any party, whether urlettered -or well Versed in < .

commercial practice, if its name and address are reasonably ascertainable.

Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 800 (1983). New Hampshire law is fully in

accord:

For more than a century, the central meaning of procedural due process has been
clear: Parties whose rights are to be affected are entitled to be heard; and in order
that they may enjoy that right they must first be notified. The notice must be of

such nature as reascmably to convey the required information and must be more
than a mere gesture.

Berube v. Belhumeur, 139 N.H. 562, 567, 663 A.2d 598, 601 (N.H. 1995) (citations omitted); see

also Srate V. Hess 118 N H 491 492,387 A.2d 1183 1184 (N.H. 1978) (c1t1ng Mullane V. Cem‘

Hcmover Biink & Trust Co 339 U.S. 306, 318 (1950)) (‘When the riame and addrcss of a party P

is known, due process requires at least that notification be attempted by mail addressed

personally to the party.”). The timing of a hearing is also of crucial importance:
The fundamental requisite of due process is the opportunity to be heard, and that

opportunity is useless unless one is informed of the matter pending and the
hearing is granted at a meaningful time and in a meaningful manner.,

Royer v. New Hampshire Dep’t of Employment Sec., 118 N.H. 673, 679, 394 A.2d 828, 831
- (NH 1978) (Cmng Armstrangv Manza 380US 545 550 (1965)) .
| Each cred1tor of Home is potcnnally affected by the Mouon and has a nght to be heard
with regard to it:
It is not necessary for a proceeding to directly adjudicate the merits of a claim in
order to ‘adversely affect’ that interest. In Mennonite itself, the tax sale
proceedings did not address the merits of the mortgagee’s claim. Indeed, the tax
sale did not even completely extinguish that claim, it merely ‘diminished the

value’ of the interest. Yet the Court held that due process required that the
mortgagee be given actual notice of the tax sale.
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Tulsa Prof’l Collection Servs., Inc. v. Pope, 485 U.S. 478, 488 (1988) (citations omitted).

Similarly, due process requires actual notice of the Liquidator’s Motion to all affected parties.

_The quuidator certamly has records detalhncr the 1dent1t1es of Home's pohcyholders and

other creditors (e B relnsureds), and thus should be reqmred to provrde notice to these obvmusly -'

interested persons. It would be wrong for the Court to rule on the Liquidator’s Motion when
even the most minimal due process requirements have been ignored.

B. Century’s Rights Will be Violated If the Present Motion is Considered
Without Adequate Discovery and Further Briefing

A “meaningful” hearing on the present motion will require adequate discovery and

further briefing. The Liquidator’s Motion does not cite any case law. In fact, the only support '

provided by the Liquidator for the Motion is the affidavit of Peter A. Bengelsdorf, which is

v1rtua11y 1dent1cal to the Motion 1tsc1f and replete Wlth legal conclusions, hearsay, and vague and

unsupported assertmns The L1qu1dator cannot senously contend that the proposed Aoreement 2 o

should be approved on this meager basis, and it would be manifestly unfair for meaningful.

&

evidentiary and case support for the proposal to be furnished for the first time in a reply brief.
The Liquidator’'s Motion rests on factual assertions about matters that the ACE
Companies either contest or have no knowledge of. Therefore, the ACE Companies wish to

obtain limited written discovery and to depose Mr. Bengelsdorf and possibly others with

pcrtment knowledge of the facls and circumstances descnbed in the’ Motlon 'As--the N

quuxdator s factual posmon emerges the ACE Compames may offer fact witnesses of thelr own

to counter assertions made by the Liquidator’s witnesses; if so, the Liquidator may wish to

depose those witnesses. The Liquidator may wish to depose Mr. Hacker, the ACE Companies’

" Copies of ACE Companies’ proposed interrogatories and document requests are attached to their

Objections as Exhibits A and B.
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expert on English law; if the Liquidator is able to find someone to disagree with Mr. Hacker, the

ACE Companies will want to depose that person.

Accordmgly, unlcss tlns Court is prepared to deny the quuxdator 8 Motlon summanly, ‘

< the ACE Compames respectfully request 2 status’ confercnce so. that the Court may set an:

appropriate schedule for the completion of discovery, further briefing and an evidentiary hearing. -

CONCLUSION

For the foregoing reasons, the ACE Companies respectfully request that the Liquidator’s '

Motion be denied, or alternatively that a hearing be held in which a fair and appropriate

procedure is established to develop a legal and factual record upon which the Liqhidator‘s

Motion properly may be considered.
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

ADDENDUM TO ORDER OF APRIL 29. 2004

The Court Order of April 29, 2004 granted the Liquidator’s Motion for Approval of
Agreement and Compromise with AFIA Cedents. The Order did not expressly address the |
alternative request by ACE Companies and Benj amin Moore & Co. for further evidentiary
hearing to determine whether the Liquidator exercised his authority reasonably by endorsing the
agreement. The matter is clarified below.

'fhe agreement at issue ﬁras pursued in conjunction with the Provisional 'Liquidatioﬂ in
the United Kingdom. The Joint Provisional Liquidators appointed by the High Court and the
Informal Creditors Committee established under English law negotiated the terms. In endorsing
the agreement, the Liquidator moved to marshal assets and secure access to an estimated $231
million of ACE Coxﬁpanies reinsurance and indemnification obligations. The ACE Companies
interest is directly contrary to the liquidation’s interest which is to maximize opportm_lity to

- access this asset.

In the absence of the agreement, AFIA Cedents, whose filing and prbsecution of claims

triggers the reinsurance aﬁd indemnification obligations of ACE Companies, have little incentive

to file claims. Under the specific financial realities of this liquidation, Class V claimants would

bear the expense of filing and prosecuting claims without realistic prospect of any distribution.




Under the agreement and in conjunction with their filing and prosecution of claims, AFIA
Cedents in the aggregate will retain approximately $50 million for distribution to approximately

/200 member companies under a formula governed by the terms negotiated. The remainder will

be largely availablé for distribution to policyholder claimants with approximately $10tobe .-

retained for administrative expenses in the U.nited Kingdom Provisional Liquidation.

As noted above, the terms of the agreement were negotiated in conjunction with the
Provisional Liquidation in the United i{ingdom. The agreement will be the subject of further
proceedings and applications for approval in both regulatory and judicial settings in the United
Kingdom. Further, as noted in ﬁe Apﬁl 29, 2004 Order, neither the Financial Services |
Authority, the regulator in the United Kingdom, nor the National Conference .of Insurance
Guaranty Funds Reinsurance Commutation Subcommittee on the Home Insurance Company in
Liquidation, both of which have reviewed the agreement, have objections to it.

The Court heréby clarifies that, under these circumstances, 2 further evidentiary hearing

into whether the Liquidator has reasonably exercised his authority in endorsing the agreement

would not be helpful.
SO ORDERED:

een A. McGuire
DATED:__& / { (o {/ Associate Justice
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS _ 7 SUPERIOR COURT
- In the Matter of the Liquidation of
- The Home Insurance Company '

Docket No. 03-E-0106

ASSENTED-TO PETITION TO INTERVENE

Respondents Century Indemnity Company (“Century”), ACE Property and-
Casualty Insurance Company (“ACE Pé’::C”), Pacific Employers Insurance Company
(“PEIC”), and ACE American Reinsurance Company (“AARE”) (collectively the “ACE
Companles”) by its attomeys, Orr & Reno, P.A., petition to intervene in the above-

- captloned action. In support o.f this Motlon the ACE Compames state:

1. Roger A. Sevigny, Insurance Commissioner of the State of New
Hampshire, as Liquidator of the Home Insurance Company, has moved for Approval of
Agreement and Compromise with FIA Cedents in accordance with the Order Establishing
Procedures for Review of Certain Agreements to Assume Obligations or Dispose of
Assets entered December 19, 2003, and the procedures set forth in the Liquidator’s
Monon to Amend Orders Estabhshmg Rev1ew Procedures dated Janua:y 21 2004

Z, Pursuant to the. procedures established by that Order as a.rnended the
ACE Companies filed their Objection to the Liquidator’s Motion for Approval of

Agreement and Compromise With AFIA Cedents. The Liquidator’s Motion for Approval




and the ACE Companies’ Objection were filed with this Court by Peter Roth as counsel
for the Liquidator on March 23, 2004.

3 The ACE Compames have a d1rect and immediate 1nterest in the

L 'quu1dator s Motion for Approval of Agreement and Comprormse Wlth AF IA Cedents s |

which is set forth in their Objection to the Liquidator’s Motion in their Memorandum in
support of their Objection to the Liquidator’s Motion, copies of which are attached to this
Petition and incorporated in this Petition by reference.

4. Inhis counsel’s letter to this Court of March 23, 2004, the Liquidator has
requested a hearing on his Motion for Approval of Agreement and Compromise With ‘
AFIA Cedents to be scl';eduled within the next month.

3 The ACE Companies submit that the proposed Agreement with the AFIA

Cedents squarely contravenes RSA 401-C:1, et seq, and they wﬂl be severely prejudlced

if they are not pemutted to intervene and raise thelr statutory objections to the
. Liquidator’s Motion as well as their constitutional objections to the notice and summary
procedure for approval proposed by the Liquidator.
6. Counsel for the Liquidator assents to the relief sought by this Petition to
Intervene.
WHEREFORE, the ACE Companies respectfully request this Court:
‘A To Grant this Petitio_ﬁ to Intervene; e

B. To issue Orders of Notice; and

a4




C. To grant such other and further relief as this Court deems just and proper.

Dated: March 26, 2004

359079

ResPectfﬁlly submi‘_ct_ed; :

ACE Companies
By Their Attorneys

ORR & RENO, P.A.

One Eagle Square

P.O. Box 3550

Concord, NH 03302-3550

(603) 224-2381 -

By:
Ronald E. Snow
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. : SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the quuldatmn of
The Home Insurance Company

OBJECTIONS AND RESPONSE OF THE
ACE COMPANIES TO THE LIQUIDATOR’S MOTION FOR
APPROVAL OF AGREEMENT AND COMPROMISE WITH AFIA CEDENTS

Century Indemnity Company (“Century”), ACE Property and Casualty Insurance
Company (“ACE P&C”), Pacific Employers Insurance Company (“PEIC”) and ACE American
Reinsurance C.ompany (“AARe”) (collectively the “ACE Comparlies”) hereby submit their |
Objecnons and Response to the L1qu1dator s Motion for Approval of Agreement and
- Comprormse Wlth AFIA Cedents (the “Motwn”) as more fully set forth in the accompanymg )
Memorandum and Afﬁdawts of Michael Durkin (“Durk.m Afﬂdavu”) and chhard Hacker Q.C.
(“Hacker Affidavit”).

I Interest of the ACE Companies

1. The ACE Companies, each of which is incorporated in Pennsylvania, are
creditors of Home Insurance Company in Liquidation (“Home") and will be submitting proofs of
clalms for current - and future habllmes owed by Home under vanous remsurance contracts
.:(Durkm Aff '][ 4) In total the clanns by the ACE Compames agamst I-Iome exceed $13 nulhon : |
(Durkin Aff. q 5)

Z Century is also a reinsurer of Home. Pursuant to theﬁlnsurance and Reinsurance

Assumption Agreement dated January 31, 1984 (the “Assumption Agreement”) referenced in I 3

of the Motion, Century has assumed Home’s liabilities on contracts of reinsurance that Home
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issued to various insurance companies through its UK. branch office (the “AFIA Cedents“).1

(Durkin Aff. 0 6-10) The Assumption Agreement also vested Century with corresponding

. obhgatlons and nghts to 1nvest1gate adjust and settle cla:lrns by AFIA Cedents against Home.

‘(Durkm Aff. Ex AT 3) The Assumptmn Agreement is governed by New York law and dlsputes .‘
between Home and Century must be resolved by arbitration in New York. (Id. 97, 10)

1L The Liquidator’s Proposed Agreement Violates the Order of Distribution Scheme in
the New Hampshire Insurers Rehabilitation and Liquidation Act

3 Section 402-C:44 of the New Hampshire Insdrers Rehabilitation and Liquidation

Act (the “Act”) provides that:

The order of distribution of claims from the insurer’s estate shall be as stated in
this section. . . .[E]very claim in each class shall be paid in full or adequate funds
retained for the payment before the members or the next class receive any
payment. No subclasses shall be established within any class.

| 'NH REV S'I‘AT ANN §402—C 44 (emphams added) Sect10n 402 C: 44 defmes the relevant
| lasses as follows ClassI expenses of ad:mmstermcr the hqu1dat1on Class ]I pohcyholder’ i
claims; Class III - federal government claims; Class IV - wages; and Class V - a “residual
classification,” which includes unsecured creditors under reinsurance agreernents such as the
ACE Companies. (Id.)
4. Like the ACE Companies, the AFIA Cedents also are reinsurance creditors of

_Home and thus are Class \Y% credltors The Ltqtudator s proposed aareement with the AFIA
-' Cedents (the “Agreement“) at issue in- the Motmn guarantees the APIA Cedents a dlstnbutmn “
equal to 50 percent of the reinsurance recoveries attributable to their proofs of claun (less
expenses of collection), an amount the Liquidator estimates at $50 million (Motion q 14).

However, the Liquidator acknowledges that creditors in classes above Class V are unlikely to

' The Assumption Agreement is between Home and Insurance Company of North America (“INA").

As explained more fully in the ACE Companies’ Memorandum, Century is the successor to INA with respect
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receive payment of their claims in full and indeed that other Class V creditors are unlikely to
receive any distribution from the Home estate. (Motion §6) Therefore, if approved, the

- Agreement _,W_O?ﬂd violate the magdatory provisions. of § 402-_C:44 by elevating the claims of a
sx'naﬂ gr'olixp on C'Z'l.ass'f"\frr 'crcditbrs (t‘nc z.XFI'AVVCea;mf-s) ovef 'thé- rh.:i'ghef'c.:slas-s'es;'cif cred1tors Whose “
claims will not be paid in full (according 'to the Liquidator’s Motion). Moreover, in direct
contravention of § 402-C:44, the Liquidator’s proposal creates a subclass of Class V (the AFIA
Cedents) creditors who will receive preferential treatment over othel: Class V creditors such as
the ACE Companies. |

= The Liquidator’s proposal also violates q (w) of the Court’s Order of I__.iquidz;tim

dated June 13, 2003, which directs the Liquidator to administer the claims of residents of foreign
countries in accordance with Ne\ﬁ Hampshire's priority statute. |

- IIL -The.'Liq'uida_tor’_s' Proposal Violates the Provisions of § 402-C:61 .Relating to .. .
Ancillary Receiverships in Foreign Countries 3 owedend R A

6. Section 402-C:61 of the Act provides:
: B

/ If an ancillary receiver in another state or foreign country, whether called by that
name or not, fails to transfer to the domiciliary liquidator in [New Hampshire]
any assets within his [or her] control other than special deposits, diminished
only by the expenses of the ancillary receivership, if any, the claims filed in the
ancillary receivership, other than special deposit claims or secured claims, shall
be placed in the class of claims under § 402-C:44, VIIL.

- N.H. Rev. STAT. ANN. § 402-C:61 (emphasis added). The Liquidator’s proposal violates this
section. Sec-aﬁsé. it v'vmdlld r:'ail-lc_)'w "an' anmllary ',foi:éigﬁ, rccq-i_v.'cr. io_;_diétﬂburte assétsj_qth_:c:_r.:.tl_-_lén'
“spccial- deposits” to certain Class V creditors rather than relinquishing control of such assets to
the Liquidator for distribution pursuant to the priority scheme in the Act, § 402-C:44.

IV. The Liquidator’s Efforts toJ ustify His Violation of the Act are Meritless

to the Assumption Agreement by virt.ue of a corporate restructuring under Pennsylvania law. Century
subsequently was acquired by the ACE Group in 1999.
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A. The Liquidator Has Nono Authority to Violate the Act on the Basis of an
Alleged “Compromise” :

7. The Liquidator attempts to justify his violation of § 402-C:44 by characterizing

' , 't.hé Agrecmcnt as'e 2 comprormse of an alleged dlspute W1th the AFIA Cedents W1th rega:d to. -

then' nghts to “wall off’ Home s “UK assets " The provxsmns of §402-C44 howevcr, arc' o

* mandatory. The order of distribution statute was established by the New Hampshire legislature
and embodies clear policy judgments that neither the Court nor the Liquidafor has discretion to
compromise, negotiate, ignore or ovcrridé. The case law lea;rcs no question that the Liquidator
lacks authority to “compromise” this core aspect of the governing liquidation statute. _

B. There Is No Credible “Threat” or «Dispute” Purportedly Justifying the
Liquidator’s “Compromise” : ;

8. The core of the Liquidator’s argument is that some (unidentified) AFIA Cedents

: allcgedly have th:eatened to pet1t10n the U K. courts to estabhsh a separatc U K. 11qu1dat1on for o, 5, -

Horne pursuant to whxch any emstmg “U.X. Assets” of Home would be walled off‘ and‘v"
distribited exclusively to the UK. creditors of Home. Although the Liquidator states that this
threat lacks “any legal merit,” he nonetheless asserts that the purported dispute must be
“compromised” to avoid “complex, protracted and costly litigation.” (Motion 99 7-8)

2 As established in the Hacker Affidavit, the Liquidator's claimed concern OVer
complex or protracted l1t1gat10n ansmg out of an effort by some AFIA Ccdents to wall off”
AVEnghsh assets for their excluswe benefit is wholly unfounded Such an “action would fly 1n thc
face of well established case law prohibiting such a proposal, and would be summarily dismissed
by an English Court, with the Liquidator entitled to reimbursement of most of its fees and costs.
(Hacker Aff. 1 42-44.) The alleged dispute that justifies the Liquidator’s motion is thus illusory

and merely a pretext for seeking to circumvent the priority scheme in the Act.
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10.  Moreover, the Liquidator’s «“concems” are founded on the false proposition that

the proceeds from recoveries against Century pursuant to the Assumption Agreement constitute
“U K. Assets L To the contrary, by any deﬁmtton, such recoveries are U. S assets gtven that they
-'are clarms to be asserted by the quutdator avamst 2 U S 1nsurer under a contract govemed byj
New York law with New York arbitration prov151ons

C. The Liquidator’s Attempt to Justify His Unlawful “Incentives” to AFIA
Cedents Does Not Withstand Scrutiny

11.  The Liquidator argues that it is permissible: to give the AFIA Cedents a $50
million “incentive” to file and pursue proofs of claims because they otherwise might not do so
(and if they do not file, the Liquidator has no right to submit a reinsurance claim to Century).
The Liquidator cannot justify the unlawful “incentive” to certain Class V creditors and ignore the

y pnonttes estabhshed in § 402-C 44 rnerely because domg SO theorettcally rmght bnng addmonal

. assets mto the estate Othermse, __x actton that might lead to the collectton of funds by the-"j =

Liguidator, no matter how contrary to the statute, would be allowable because the “end justifies
the means.”

12.  The Liquidator’s professed concern that the AFIA Cedents will not file proofs of
claim absent the Liquidator’s proposed “incentive” need not be taken at face value. Class V
creditors generally do not simply abandon potential recoveries in a liquidation, particularly

, where a claim is 51zab1e even when the prospects of a sattsfactory dlstnbutron may be lnruted

Rather, crechtors under re1nsurance agreements typ1ca11y ﬁle proofs of claims in hqutdatron '

proceedings as a matter of routine practice. Class V creditors who are reinsured by an insolvent
company frequently file proofs of claim to protect offset rights they might have as a reinsurer of
the company in liquidation (which is a very common occurrence). The fact that not all AFIA

Cedents have submitted filings to date is meaningless -- proofs of claim are not even due until

June 2004.
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13.  The Liquidator likewise cannot justify the proposal by his suggestion that certain

AFIA Cedents might seek “side agreements” with Century to receive payment directly from
" Cgr_\tury_lpp_tsidc of the liqqidation. ._(Mqtion ‘}[7.)‘,lThe Li_qqidator ha_s_ providgd no evidence of
any such f‘sid;a agreeﬁients,’; aha the dﬁéstidﬁ of “;ﬁéther' such _égreémcﬁté_ would .ﬁé,.pe_rrﬁis.:siblhez. '
is not before the Court. The mere theoretic—al possibility of a future dispute over that question
cannot justify a wholesale violation of the priority scheme in the Act.

D.  The Liquidator Cannot Pass Off His Improper Distribution Scheme as an
Administrative Cost of the Estate

14.  The Liquidator suggests that the $50 million “incentive” to be paid to the AFIA
Cedents can be justified as “a cost of obtaining and collecting an asset of the Home estate.”
(Motion § 21.) This remarkable suggestion has no support in the definition of “administrative

expenses” contained in § 402C:44(I) and is wholly without basis in law.

V. The Liq'uiélatdr-’.s "]?’lropos__al‘-V'iolaté‘s Well‘E;talﬁlishéd Pﬁ_ﬁciﬁleﬁ'(ﬁﬁiztzrhing_' Cross . =

Border Insolvencies and Ancillary Proceedings

“15.  The Liquidator’s proposal is entirely unprecedented. If approved, it would violate
the well-established principles of cross border ancillary receiverships that have developed in both
the U.S. and the UK. The Court sﬁould not sanction a wholesale abandonment of those
principles, particularly where the proposal violates New Hampshire law.

VI. The Liquidator’s Motion is Procedurally Defective, and Its Approval Would Violaté
: ‘the Fifth and Fourteenth Amendments to the United States Constitution and Part ],
Lo e Ai‘ticle XV. of the New Hampshire Constitution =~ oo+ oA Tk :
16.  The Liquidator has provided grossly inadequate notice of his Motion.. Despite the

fact that the Liquidator's $50 million proposal affects the interests of all creditors of Home, the

Liquidator has provided notice only to five parties Or groups of parties. (Notice of Motion) Due

process requires actual notice to the affected parties in such circumstances.




17. Due process requires a “meaningful hearing and right to be heard on the
Liquidator’ Motion. Given that the Motion rests on numerous factual assertions, Century is
~entitled to reasonable_discovery and an evidentiary hearing before the Motion can fairly be

.- determined.

Respectfully submitted,

Ronald L. Snow :
ORR & RENO, Professional Association
One Eagle Square
PO, BOX3550 i v L ey
* Concord, New Hampshire 03302-3550
Telephone (603) 224-2381 '
Facsimile (603) 224-2318

-and-

Gary S. Lee

Eric A. Haab

Gail M. Goering

LOVELLS

900 Third Avenue, 16th Floor

New York, New York 10022

Telephone (212) 909-0600 -
Facsimile (212) 909-0666

Attorneys for Respondents Century
Indemnity Company, ACE Property and
Casualty Insurance Company, Pacific
Employers Insurance Company, and ACE
American Reinsurance Company




CERTIFICATE OF SERVICE

The undersigned certifies that he served a copy of the foregoing on the following counsel

. via electronic rhail and overnight mail on March 19, 2004:

Peter C.L. Roth
Senior Assistant Attorney General
Environmental Protection Bureau

NEW HAMPSHIRE DEPARTMENT OF JUSTICE
33 Capitol Street
Concord, NH 03301-6397

J. David Leslie

Eric A. Smith

RACKEMANN, SAWYER & BREWSTER
One Financial Center

Boston, MA 02111

© Ronald L. Snow
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. - - SUPERIOR COURT
i i T DochetNo. 03-E-0106

In the Matter of the quuldatlon of
The Home Insurance Company

Before the Court is the Liquidator’s Motion for Approval of Agreement and ‘
Compromise with the AFIA Cedents. The Ace Companies and Benja:tnin Moore & Co.,
interveners in this action, object to approval of this agreement. The Court has reviewed
the p&eadings and submissions of the parties and held a hearing on the motion on April

23,2004,

The issue ralsed by this motion is whether the proposed agreement is consonant

s .'-._-:....Wlﬂ'l RSA Chapter 402 C and conststent w1th the pOWers of the quuldator as’ e

contemplated by that statute The L1qu1dator cha:actenzes the agreement as marshallmcr LR

assets as authorized by RSA 402-C:1, I and IV; and RSA 402-C: 25, V and XXIL The
Ace Companies and Benj armn Moore argue that the agreement is in effect a distribution
of assets in violation of the statutory distribution scheme of RSA 402-C:44. It appears -
that the concept formulated in the pending agreement is one of first impression.

By way of bnef background the agreement mvolves non—novated AIF IA treaty
.' "':'exPosures whmh a:e remsured or. mdem;nﬁed by the Ace Compames These Ace
Com_ anies’ liabilities are substantlal assets, estxmated at $231 mﬂhon, of the I-Iome o

5y
Insurance Company Liquidation. They are collectible by the Ltqmdator only 1f and when -

the AFIA Cedents file and prosecute claims with the Liqu_idator. Because the AFIA

Cedents’ claims are in Class V under the statute, however, they will not be reached and




paid. Thus, itis uncertain at best whether the AFIA Cedents will file their claims since
they have no apparent reason to expend the resources necessary to do so except to the

extent that they may have setotT opporttmltlcs Ifthe AF IA Cedents fml to ﬁle thetr

| Compames With the purposes of addressma the unoertamty as to whether AFIA
Cedents will file and prosecute their claims to trigger access to Ace Compames assets,
and of providﬁng an incentive to do so, the Liquidator has endorsed the pending
agreement between the prowsmnal liquidators in the United Kingdom and the Informal
Creditors’ Committee. Neither the Financial Services Authonty (FSA) nor the Natlonal .
Conference of Insurance Guaranty Funds Reinsurance Commutation Subcommittee on
the Home Insurance Company in Liquidation has objected to the proposed agreement and

. cornproxmse Pursuant to the agreement the AFIA Cedents w111 recetve approxunately

: .2:572 5 of the estlmated 5231 mﬂhon the Ltquldator wﬂl receive from the Ace Compames

when the AF TA Cedents’ Claims are filed and prosecuted.

After reviewing the pleadings and statute, an and considering the oral arguments of
the parties, the Coutt is persuaded that, under the circumistances of this liquidation as .
explained below, the agreement proposed by the Liquidator is authorized under the broad

array of powers granted the Ltqutdator under RSA 402—C 25 and is consistent with the

S goals and pu:poses of the statute to protect the mterests of the msureds and CIEdltOTS

s : :clalms, the qumdator wﬂl not be able to access the substant1a1 assets of the Ace -: y et

o fl

- RSA 405 C: 1 IV Asa result of the agreement the Ltquldator wﬂl be able to marshall 9

su{%fi'htial assets to be distributed to creditors which would otherwise be unava.tlable. ;
Also, although under the agreement AFIA Cedents will receive payments which, as Class

V claimants, they would not o_therwise receive, these paytnents are ot to the detriment of

1S




other Class V claimants who will receive nothing with or without the agreement.

Moreover, the agreement benefits Class II claimants, including Benjamin Moore, because

the amount to be d1stnbuted to members of thts class w111 mcrease Fmally, hlle the

gl agreement assures that the Aee Compames wﬂl not recewe a wmdfall of $213 m.llhor_ylt

imposes no addmonal habﬂ.lty up on them than those they have already assumed For the -

above reasons, the Liquldator s Motion for Approval of Agreement and Compromise
with AFIA Cedents is GRANTED.

While this matter has been decided favorably to the Liquidator; the Court is
nevertheless concerned that the Ace Companies were not included in dlsoussrons
whereby the proposed agreement was reached and that protracted htlgatlon over tl:us issue

will ensue. Accordingly, the Court urges the parties to reach 2 global agreement on this

) -.1ssue The Court schedules afurther heanng onFnday June4 2004 at 9 am. to dlSC‘LlSS g

g 'where the partles are at that tune regardmg any resoluhon of tb:ls rnatter

~ So Ordered. . )
DATED: April %, 2004 Y- %ﬂ/

Kathleen A. McGuire
Associate Justice

He




THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. | ~ SUPERIOR COURT
Docket No -03-E- 0106

In the Matter of the L1qu1dat10n of
The Home Insurance Company

Docket No. 03-E-0112
In the Matter of the Liquidation of
US International Reinsurance Company

ORDER RELATIVE TO SERVICE LIST AND WEBSITE MATTERS

For purposeé of assuring that claimants, counsel, and members of the gene_ral
publie wishing to monitor filings and Orders relating to the liqutdations of The Home
Insurance Company and U.S. International Reinsurance Company have appropriate
‘nbtic'e of pendmor matters of mterest the Court has prevmusly chrected that all' xiotices,'
filings, and Orders be posted on the New Hampshlre Insurance Department we‘o51te at -
www.nh.gov/insurance. Those postings are now comprehensive for any matters
subsequent to February 18, 2004. Prior to that date, the fostinge were limited to notices
and filings of the Liquidator and Orders of the Court.

Claimants, counsel, and members of the general puﬁlic may also review the files
rat 286 Commerc1a1 Street Manchester, N H. at the Ofﬁce of the Ltqutdatlon Clerk.
Directions to that 1ocat1on are available at the Memmaek County Supenor Court Clerk s
* Office and are also posted at the New Hampshire Insurance Department website. The
t61€ph0tfle number of The Liquidation Clerk’s office is 603.641 1211.

While accessibility to web51te postings is of great utility in providing information

to claimants, attorneys, and the general public, the Court has some concemn that the

el




existence of that resource maf not be as widely kl_lown as it sﬁould be. To address that
issue fhe Court orders that the Liquidation, using an updated address list of claixnants,'
provide specific notice to each that the New Hémpshire Insu:ahce Department website
is :a‘re-SOufc‘e fof tilcm tfc.n‘-mpz'lito'r liqulidatiiqn:'ac.tivity-.. e B | |

The Merrimack County Superior Court Clerk’s Office ﬁreséntly utilizes a service
list which includes a number of attorneys whose initial interest éppear.s to have been
prompted by a mattér disposéd of in the course of the liqt_lidations._ The service Hst also
includes attorneys who have appeared, but have not pursued formal intervention.

In the interest of efficiency, the Court establishes the following procedures
regarding the service list: |

1. Those persons/attorneys who filed appearances only will be deleted from the
service list. '

2. Those persons/attorneys who have been provided leave to intervene and no .

‘longer have an active issue before the Court will also be deleted from the service
list. .

3. Those persons/attorneys who have been provided leave to intervene and havea
matter under active and continuing consideration by the Court will be retained
on the service list until that matter has been finally determined by Court ruling or
otherwise resolved, at which time the persons/attorneys involved will be
removed from the service list.

4. Those persons/attorneys who have requested notice regarding any reinsurance
commutation(s) before the Court for approval shall continue to receive such

_ notice consistent with the procedures outlined in the Court’s Order of July 23,
2003. - e ‘

So Ordered. '

' Dated: (/AQ{ _/ﬁ?‘

Prfsiding Justice
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Friday

April 9, 2008

PROCEEDINGS

THE COURT: Good morning.

As I understand it, we’re here on a

'f»status conference on the llquldator s motlon for

.'approval of the agreement and compromlse w1th

the AFIA Cedents. I know some of you, but I
don’t know most of you, aﬁd I know you’'ve
already given your name to the court reporter,
put if you’d repeat them for me now, I'd
appreciate 1it.

“MR. BOUFFARD 'Your Honor,'my-name’s

t"Ahdfe’Bouffard. I'm w1th Downs, Rééhliﬁ g

Martin in Burlington, Vermont, and I represent
Benjamin Moore.
THE COURT: Yes.

‘MR. SNOW: Ron Snow, Orr & Reno,
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representlng ACE Companles With me is Gary Lee

j‘of the New York offlce of. Lovells | Nektjto:himfnf

ig his colleague, Pieter Van Tol, of the same

.office, Your Honor. All of us are representing

the ACE Companies.

THE COURT: Okay.

MR. ROTH: Your Honor, Peter Roth for
the liquidator from the Attorney General’s
Office.

THE COURT: Okay. Now, I understand

", today we're just here for a status conference,

‘ k1nd of a schedullng type conference, and i

guess for the purposes of today, the most
important thing we have to determine is are we
having an.evidentiary hearing on this matter,
right? 1Is that the number one thing we need to
determine?

MR SNOW Seems to me, . Your Honor,

'there are two issues. One, as you ve just

announced, the second is the need for discovery,
limited discovery.
THE COURT: Okay. Does that matteyr ==

does the discovery request or the resolution of

S\
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that involve whether it’s going to be an

'-aev1dent1ary hearlng or not ‘or 1s 1t the other

way around, the discovery w1ll determlne whethet
there’'s a need for an evidentiary hearing?

MR. SNOW: I think it’s little bit of
both. Clearly our clients believe there’s a
need for an evidentiary hearing on something
this significant. It doesn’t have to be a week
long hearing, but a day or two. They clearly
believe that they need discovery.

e have -one housekeeplng matter I. have

Lo take up ‘with’ the court whlch is my motlon for o

pro hac vice admission of these two gentlemen,
which was not contested but --
_THE COURT: I think I've signed those.
MR. SN@W: I hadn’t gotten it yet. I

wanted to make sure it was okay for the Court

_for them to speak 1f necessary

iR COURT: Yes. T'm pretty sure I
granted those, but maybe not;

MR. SNOW: Mr. Van Tol is going to be
the spokesman.

"MR. VAN TOL: Good morning, Your
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Honor.
. ‘HTHE;COﬁRT}l'Gﬁdd mcrning,_,f'

Mr. Roth, do you agree that we’re here
on those two issues, the discovery and the need
for an evidentiary rehearing and how they
interplay?

MR. ROTH: Yes, I agree with that. My
concern obviously is that the interest of these
parties and their desire to have that I think is

seriously tainted and I think that to engage in

;those proceedlngs 1s a. waste of the Court s -

'tlme, a waste of the llquldator " tlme and a

waste of --

THE COURT: Before we get to the
merits, before we get to argument on it, I want
to know if you agree those are the issues.

MR. ROTH: Yes, those are the issues.

,If we need an ev1dent1ary hearlng of what scope

and when -- and 1f we do ‘need an ev1dent1ary

hearing, then what scope of discovery if any 18
appropriate.
THE COURT: Now, does this issue have

to be resolved before -- is it June 31 when the

53




(ASERBONDFORMA (@ PENGAD - 1-800-631-6080 » wiw pangad.com

10
-
12

© 13

14

15

16

17

18

19

20
21
22

23

clalms must be flled°

- MR ROTH The clatme date 1s June
13th. There is a deadline in the agreement
letter by which the agreement dies if it’s not
approved by the Court and it’s sometime in early
June. It could be the.bar date, I'm not
certain. Our concern is that if this gets
brought forward through to June or late in May
or really much beyond today or next week, if

we’re going to have to take this up on simply

roral argument and offers of proof -

THE COURT - But walt Regerdless,.i"
have to make an order --

MR. ROTH: Right.

THE COURT: -- and it’s not exactly a
simple issue, at least --

MR. ROTH: Of course, but if there’s

- to.be dlscovery --

T COURT © But the'queétieﬂ'iéﬂégaiﬁ
does this issue have to be resolved by June
13th?

MR. ROTH: Absolutely and as early

before June 13th the better because if we send 2

51
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'-g01ng to drag on w1th ev1dent1ary and a e

3 thlnk that s very 51mple'and oOstﬂeffective.and -

51gnal to the Engllsh AFIA Cedents, thls is

discovery process, the deal could fall apart.
MR. VAN TOL: Your Honor, a simple yes
or no would suffice in our papers to move back
the bar date or any agfeed.upon dated for the
AFIA Cedents. On their date it’'s --
THE COURT: A different claims date
than for the rest?

MR. VAN TOL: Exactly, Your Honor. I

we would propose that

MR. ROTH: We're concerned that is not

going to make the AFIA Cedents comfortable. If
they see this is going to be a long, drawn out
process, if we lose one AFIA cedent from the

deal, we have seven oOr eight or nine of them

'lined up,, If, we lose one,_they re going to

otart runnlng for the sky 1s falllng klnd of
thing and we’'re going to lose the deal.

THE COURT: Why don't we start then
with whether there's a need for an evidentiary

hearing. It seems to me€ just looking at the

55
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1ssue that it seems to be a matter of law

. whether or not under the statute settlng forth

such an agreement is something that the
ligquidators can approve of and the. Court cah
order.

MR. VAN TOL: 'We agree, Your Honor,
that it’s a matter of law and if the Court is
inclined to go that way -- to find in favor of
the ACE Companies and find the liquidator cannot

do so, but if there’s any question in the

g Court s mlnd about whether the 11qu1dator has

' such dlscretlon, there are fact issues Wthh

form this case that must be fully fleshed out
and can’t be handled on affidavits alone. These
affidavits are from people who have an interest
in the outcome of the matter. I'm not impugning
their motive, but I believe it’s incumbent to

'have those w1tnesses 1n front of Your Honor so

Your Honor can’ llsten £6 thelr testlmony, make a

credibility determination, how much weight is
the Court going to give this evidence. This is
an extraordinary, complex matter that can’'t be

handled on papers alone.

Sk
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THE COURT: Well, isn’t the issue, I

lpmean;,Whéthérﬂthelcdurt hasfthe agthoritY‘td 9L“"

order such an agreement?

MR. VAN TOL: It is, Your Honof, in
the first instance. All we are saying as a back
up, if the Court is at all inclined to say that
the liquidator does have such a power, it is his
responsibility to show why that exerciselof
discretion -- |

THE COURT: Okay.

© . MR. VAN TOL: -- is:qt al1=;atipn§L.“Q

R GO 86" CHars are-twe AiFFerent
issues. One is whether such an agreement can be
ordered, but the second one ié whether it’s an
abuse of discretion, I guess, to order it.

MR. VAN TOL: Precisely, Your Honor.

We don’'t believe the liquidator has such

- discretion, but to the.extent he does, it has to

hévé a faﬁibnél basis: 'ft’s thaﬁ{bASié'bnlﬁhiéh-.
there’s a wealth of complex facts.

THE COURT: I guess—then I would
rather do it in two parts then, the matter of

whether or not as a matter of law it’s something

=t
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that can be ordered and then whether or not the

.'fCourt should exerc1se - say that 1t 1s.'F'

something the Court can do -- whether the -- and
get to the later issue if -- and I don’'t even

know if that would be an issue, I'm not saying
that, but if it is an iesue, then take it up at
that point --

MR. VAN TOL: Certainly.

THE COURT: -- and do it in two steps.

MR. VAN TOL: Would you anticipate
acceptlng further br1ef1ng°‘ If. there s late

issues ralsed in the Court’s reply, we would

- like to bring it to Court’s attention.

THE COURT: Sure. Okay.
So is that okay, Mr. Roth?
MR. ROTH: Yeah, I think that would

work for us. Again, we're on -- time is of the

, ressence, Your Honor - a very short tlme frame'

so 1f they have addltlonal brleflng, I would say'
let’s see it by the middle of next week. I

mean, we’'ve got -- I keep coming back to this
point. Why are they here and I think the

pleading they filed yesterday really says it
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all. When put to deflnlng and descrlblng why

| they re here, why they objected to thls,— he o

best they could come up with is they have a
right to ensure that any action concerning the
reinsurance proceeds in which they have an
undisputed prbperty interest comports with New
Hampshire statutory scheme and principles of due
process and fairness. Well, their interest in
it is in not paying the estate. That’s their
undisputed property interest, in keeping their

money.from-us; And so they i here today and

rthls whole program is de51gned to keep thelr :

money from us. They have a very small creditor
interest, but this appearance today alone
probably cost more than the creditor interest
they’ve already -- that they’re claiming against
us. So I just -- it’s -- to me it’s frightening
that thlS klnd of an array can be made for this -
klnd of a motlve agalnst what we're trylng to.
do, which is reasonable and lawful; and I think
that on the snbmissions that-we have already
made, we can come up with a determination -- I

think the Court can determine that not only what

54
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the llquldator is d01ng is lawful but the
affldav1ts that we’ ve presented and just the}ﬁ
overall nature of the scheme suggests that it is
also reasonable. What they’re trying to do is
prevent paying a debt to the state -- to the
estate. They're trying‘to reap a windfall for
themselves for one of their own or two of their
own from this estate. 2And I just -- I implore
the Court to not allow that to happen because if

this deal falls apart, we’re going to have these

_ guys and flve other lawyers just llke them in -

courts all around the country and in England
fighting each one of these AFIA Cedent claims
and it’'s not going to be pretty and not produce
any benefit to the estate.

MR. BOUFFARD: Your Honor, may I
speak to that point?

THE COURT Yes. _

‘MR. BOUFFARD: I just want to make
sure it’s clear that the ACE Companies don’'t
speak for my client. My client is entirely
separate and distinct. My client is a policy

holder claimant in these proceedings --

&0
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THE COURT: But are you still

“objegﬁiﬁg‘to the:agreeméQt?,-

MR. BOUFFARD: Yes. We‘have.filed our‘
objectioﬁ to the agreement.

THE COURT: All right. And you're
just concerned that there won’t be enough money
in the class II pot --

MR. BOUFFARD: Well, no.

THE COURT: -- if the agreement goes
through, is that your position?

» MR.-BOUFPAED: ~No, ,Qur;View,H¥ouru, .
thdf;'is thaﬁ'Wé'cénﬁdf ﬁndéfétéﬁa Why'fhé?.:
liguidator has come to the conclusion that it is
a reasonable judgment to pay 50 million dollars
to the AFIA Cedents to incite them to file
claims in these proceedings; and despite the

liquidator’s attempts in his papers to

. articulate a rationale for that decision, it .

" isn’‘t in there. There’s no rationale; there’s

no explanation for that for that position.
THE COURT: Okay. Am I wrong that if
this agreement doesn’t go through, there’s not

really a way for the liquidator to recoup the

o
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money and get any of it 1nto the class II pot?

MR BOUFFARD Yeah.‘;1 th}nk that 1s
wrong, Your Honor. There are -- it seems to me
that there are any number of ways that the
ligquidator might go about getting the money into
the pot, to use the Couft’s words.

THE COURT: Okay. How would the
liquidator do that?

MR. BOUFFARD: Well, one possibility I
suppose would be for the ligquidator to go to the

ACE Companles and ask the ACE Companles whether_

or not they want to commute thelr reinsurance

agreements, for example. That would be a very
simple way to do it. It doesn’t -- I haven't
seen in the papers any suggestion that the
liquidator has done that. That’s just one

possibility that I am suggesting here that would

. be-lawful under the liquidation statute. It

would be"Quick;'éééyhand”exﬁeditiCusf“bﬁt'i

don’t know from looking at the papers whether or
not the liquidator has ever had such a
conversation with the Ace group.

What do you say'as to that, Mr. Roth?

62
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MR ROTH: We have had conversatlons

_w1th the Ace group about commutlng thelr

obligations to the estate and we’d be happy to
continue to do that, but what the end result is
going to be that we have to have AFIA Cedents
file claims here in order to make the Ace group .
liable on their obligations to us and if the
AFIA Cedents don’t file claims here, then we
have got very littie weight to bring to the

table in a commutation. The Ace group I’'m sure

_ﬁwould love. for us to have the clalms bar date

come and go and then count the clalms and dec1de
what’s a fair commutation; and we’re going to
see that without the deal in place, we’re going
to have not very many claims because the AFIA
Cedents, who are class V, are not inclined --

and I think our documents establish that -- that

we've heard from the AFIA Cedents that they

don t want to flle clalms because 1t s not worth

it.
I mean, in response to Benjamin
Moore’s pleading, I just would say that they

seem to have an information issue, they want to

3
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know more, and I think that with our affidavits

‘}that'Weffiledrlast Friday;jwe}ve'answered_alﬁqst“”

all of their questions. To the extent they’re
saying, we still don’t get it, I don’t know what
else we can tell them. It’s all spelled out
there pretty clearly what it is that motivates
the liquidator to do what he’s doing. We have
issues about the cut through threats, we have
the issue about the ring fencing threat and we

have the issues about the claims filing. Now we

‘can debate and we can .try to prove as a matter

"of fact whether 1t is p0551ble to rlng fence ln

England or possible to cut through and whether
that’s legal and lawful in England; but the fact
remains we acted upon the threats of those
things and rather than simply sit back and

realize those things and go through possibly

ﬂjyears of forelgn lltlgatlon -- the BCCI cases

"that were c1ted by ACE and in thelr papers were

I think instructional. You have a case that was
filed in 1990. The issue comes up immediately,
they have a decision over eight days of hearing

in 1992 or.’93, then you get a decision and

AT
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appeals and everything and it lasted until,

appropriate. And Wwe just can’'t -- it’s not
worth it to the estate to go’through that
effort. The value of the asset is lost if we
have to do that.

The other issue that Benjamin Moore

brings up is purely legal. They say it’s not

'-like; 1997 to_dgéidéiWhethEﬁ ring féncing;wa§]¢ 

lawful to do what we’re doing and I think we’ve

fairly briefed that and it’s fairly presented in

e Exont: of you, !

But as coming back to the commutation,

we'd be happy to do a commutation if it’s
advantageous to us and worthwhile, but if we
wait until the claims bar date to decide to do
that commutation, without the deal, we’re in
trouble. If we --

THE COURT: - You can’t do such an.

agreement unless AFIA files the claims heére --

MR. ROTH: We cannot have a
commutation without claims being made.
THE COURT: Okay. And I guess your

position is you can’t make AFIA file claims.
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MR. ROTH: We cannot make the AFIA

;'Ceaents'fiie ciaimé What I would suggest 1s

it’s really no skin off of ACE’s neck if we do
this deal or we don’t do this deal. If we do
the deal, we commute with ACE, we put the money
into the English agreement and the English
stream and it gets distributed the'waf.we've
agreed with the AFIA Cedents. It doesn’t affect
ACE in any way. It just has no impact on ACE at

all. All we're trying to do with this is make

2 e;sure that the agreements in place prlor to the

'llquldatlon with ACE, which fncluded the‘

assumption agreement which has in it an
insolvency clause which says that if Home goes
insolvent, ACE continues to perform
notwithstanding the insolvency. We’re trying to

make sure things work the same after the

,1nsolvency as they dld before the 1nsolvency

Ace’s obllgatlons to Home w1ll Her e’ any

different or any greater after the insolvency as
they were before and again, it goes to our sort
of mystery about -- it’s no mystery they’'re

trying to érotect themselves from having to pay

(o




