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Friday

April 9, 2004

PROCEEDINGS

THE COURT: Cood morning.

As T understand it,‘we’re here on a
status conference on the liquidator's motion. for.
apprbval éf ﬁhé agreemént aﬁdkéoﬁpromise‘Wiﬁh.7
the AFIA Cedents. I know some of you, but I
don’t know most of vyou, and I know you’ve
already given your name to the court reporter,
but if you’d repeat them for me now, I'd

appreciate 1it.

MR. BOUFFARD: Your»Honoy, my name’s
Ahdfé.Bouffafd. HI’m with.bownS[iRéchlin.&”
Martin in Burlington, Vermont, and I represent
Benjamin Moore.

THE COURT: Yes.

‘MR. SNOW:  Ron Snow, Orr & Reno,
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representing ACE Companies. With me is Gary Lee

' of the New York office of Lovells. Next to him -

is his colleague, Pieter VaanOl, of the same
office, Your Honor. All of us are representing
the ACE Companies.

THE COURT: Okay.

MR. ROTH:  Your Honor, Peter Roth for
the liquidator from the Attorney General’s
Office.

THE COURT: Okay. Now, I understand
today we're just here-for a status conference, .
kind of‘a séﬁéduling—tYﬁé cOﬁfeféncé;.aﬁd i’
guess for the purposes of today, the most
important thing we have to determine is are we
having an evidentiary hearing on this matter,
right? 1Is that the number one thing we need to
determine?

MR. SNOW: Seens .to mg, YpurvHonor,
théré'éfe'ﬁwo issﬁés;’ Oné,:aS'YOu/vé‘jﬁSt.
announced, the second is the need for discovery,
limited discovery.

THE COURT: Okay. Does that matter --

does the discovery request or the resolution of
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that involve whether it’s going to be an
évidéntiary hearing or not:or_is it thé'oﬁher,
way around, the discovery willldétérmine whethexr
there’s a need for an evidentiary hearing?

MR. SNOW: I think it’s little bhit of
both. Clearly our clients believe there’s a
need for an evideﬂtiary hearing on something
this significant. It doesn’t have to be a week
long hearing, but a day or two. They clearly
believe that they need discovery.

I have one housekeep;ng matter I have
to take up with the éouft‘ﬁhich‘ié m& ﬁOﬁioﬂrfor’
Pro hac vice admission of these two gentlemen,
which was not contested but --

_THE COURT: I think I’ve signed those.

MR. SNOW: I hadn’t gotten it yet. I
wanted to make sure it was okay for the Court
for them to speak 1f necessary.

e :THE”CdURTQ' Yesl' I?m"pretty1sufe q
granted those, but.maybe not;

MR. SNOW: Mr. Van Tol is going to be
the spokesman.

'MR. VAN TOL: Good morning, Your
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Honor.

aTHE,COURT} Cood mdrnihg{

Mr. Roth, do you agree that we’re here
on those two issues, the discovery and the need
for an evidentiary rehearing and how they
interplay?

MR. ROTH: Yes, I agree with that. My
concern obviously is that the interest of these
parties and their desire to have that I think is
seriously tainted and I think that to engage in
those proceedings is a waste of the_Courtfs
tiﬁe, é waste of the 1iquidat0r’s tiﬁe éﬁd a
waste of --

THE COURT: Before we get to the
merits, before we get to argument on it, I want
to know 1f you agree those are the issues.

MR. ROTH: Yes, those are the issues.

If we need an evidentiary hearing of what scope

Snd When.ﬁ— énd if we dé.ﬂeéd an'évidéntiary
hearing, then what scope of discovery if any is
appropriate.

THE COURT: Now, does this issue have

to be reéolved before -- is it June 31 when the
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claims must be filed?

'MR.AROTH; The“ciaims>date is_June,
13th. There is a deadline in the agreeﬁent
letter by which the agreement dies if it’s not
approved by the Court and it’s sometime in early
June. It could be the.bar date, I'm not
certain. Our concérn is that 1f this gets
brought forward through to June or late in May
or really much beyond today or next week, it

we’re going to have to take this up on simply

oral argument and offers of proof . --

THE COURT: But wait. Regardless,'i 

have to make an order --

MR. ROTH: Right.

THE COURT: -- and it’s not exactly a
simple issue, at least --

MR. ROTH: Of course, but if there’s
to be disqovery -

TﬁE‘coURfﬁ”’But the qﬁestion ié‘agaiﬂ
does this issue have to be resolved by June
13th?

MR. ROTH: Absolutely and as early

before Jﬁne 13th the better because if we send a
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signal to the English AFIA Ccedents, this is
gbing.to'drag én‘with eVidentiary and_a
discovery process, the deal could fall apart‘

MR. VAN TOL: Your Honor, a simplé ves
or no would suffice in our papers to move bhack
the bar date oxr any agréed upon dated for the
AFIA Cedents. On‘their date it’'s --

THE COURT: A different claims date
than for the rest?

MR. VAN TOL: Exactly, Your Honor. I

“ think that’s very simple and cost effective and .

we Wduld prdpose that .

MR. ROTH: We're concerned that is not
going to make the AFIA Cedents comfortable. If
they see -this is going to be a long, drawn out
process, if we lose one AFIA Cedent from the

deal, we have geven Or eight or nine of them

;1ined;up{_ 1f we lose one, they’re going tO

Start rﬁﬁhihéxfor ﬁhe'sky is-falling kihd>bf
thing and we’re going Lo lose the deal.

THE COURT: Why dén't we start then
with whether there’s a need for an evidentiary

hearing. It seems to me just looking at the
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issue that it seems to be a matter of law
whether;or‘not‘dnder thé statute gétting forth
such an agreement is something thé£ the
liquidators can approve of and the Court can
order.

MR. VAN TOL: We agree, Your Honor,
that it‘s a matter of law and if the Court is
inclined to go that way -- to find in favor of
the ACE Companies and find the liguidator cannot
do so, but if there’s any question in the
Court’s mind about‘whether:the_liquidatqr‘has.
such diééretion, ﬁﬂefe érévféct:iSSUes'@hiéhf
form this case that must be fully fleshed out
and can’t be handled on affidavits alone. These
affidavits are from people who have an interest
in the outcome of the matter. I’m not impugning
their motive, but I believe it’s incumbent to
have_those witnesses inifront of Your,Honor SO
Yéur‘HOhof ééh liétén"té théir téstiﬁdny} maké'a
credibility determination, how much weight is
the Court going to give this evidence. This is
an extraordinary, complex matter that can’t be

handled on papers alone.
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THE COURT: Well, disn’t the issue, I

. mean, whether the Court has thé'authority‘to"

order such an agreement?

MR. VAN TOL: It is, Your Honof, in
the first instance. All we are saying as a back
up, if the Court is at all inclined to say that
the liquidator does have such a power, it is his
responsibility to show why that exercise of
discretion --

THE COURT: Ckay.

MR. VAN TOL: - -~ is at all rational.

‘THEvCOURT;. So' there are two difféfént
issues. One is whether such an agreement can be
ordered, but the second one ig whether it’s an
abuse of discretion, I guess, to order it.

MR. VAN TOL: Precisely, Your Honor.
We don’t believe the liguidator has such
.disgretion, but -to the .extent he .does, it has o
hé&e a faﬁiOnélsbasis;"it;s'thaﬁfbégis-on.thch'
there’s a wealth of complex facts.

THE COURT: I guesskthen I would
rather do it in two parts then, the matter of

whether or not as a matter of law it’s something
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that can be ordered and then whether or not the

- Court. should exercise 3 say that it is.
something the Court can do -- whethex the -- and
get to the later issue if -- and I don’t even

know if that would be an issue, I’'m not saying
that, but if it ig an iésue, then take it up at
that point --

MR. VAN TOL: Certainly.

THE COURT: -- and do it in two steps.

MR. VAN TOL: Would you anticipate
accepting_further briefing? If there’s late.

issues raised in the Court’s reply, we would

- like to bring it to Court’s attention.

THE COURT: Sure. Okay.

So is that okay, Mr. Roth?

MR. ROTH: Yeah, I think that would
work for us. Again, we're on -- time is of the
essence,”YQur,HonQr -- a.very short time frame
So{if‘théy ﬁave ad&itidnél'bfiéfing, ivwou1d say"
let’s see it by the middle of next week. I
mean, we’ve got -- I keep coming back to this
point. Why are they here and I think the

pleading they filed yesterday really says it
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all. When put to de£1n1ng and descrlblng why

they e here why Lhey objected to thlS the
best they could come up with is they have a
right to ensure that any action concerning the
reinsurance proceeds in which they have an
undisputed property intérest comports with New
Hampshire statutor? scheme and principles of due
process and fairness. Well, their interest in
it is in not paying the estate. That’s their
undisputed property interest, in keeping their
money from-us; And 80 Lhey re here Loday and. .
thlS whole program is de81gned to keep thell
money from us. They have a very small creditor
interest, but this appearance today alone
probably cost more than the creditof interest
they’ve already -- that they’re claiming against
us. So I just -- it’s -- to me it’s frightening

that this kind of an array_can-be.made_for’this"

kind of'a“motivé'againstthat'we’re trying to

do, which is reasonable and lawful; and I think
that on the subwissions that we have already
made, we can come up with a determination -- I

think the Court can deterhine that not only what
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the liquidator is doing is lawful, but the
éffidaﬁits‘that We’&eipreSentéd.and‘jusfrthe
overall nature of the scheme suggests that it is
also reasonable. What they’'re trying to do is
prevent paying a debt to the state -- to the
estate. They're trying-to reap a windfall for
themselves for one of their own or two of their
own from this estate. And I just -- I implore
the Court to not allow that to happen because if

this deal falls apart, we’re going to have these

- guys and five'other-lawyers justglikeithem»in‘

golirts ali aiouﬁd thé doUnEry and in Englaﬁa
fighting each one of these AFIA Cedent claims
and it’s not going to be pretty and not produce
any benefit to the estate.

MR. BOUFFARD: Your Honor, may I
speak to that point?

THE_COURTE-’Yes.

MR BOUFFARD: T Sust vant to make
sure it’s clear that the ACE Companies don’t

speak for my client. My client is entirely

separate and distinct. My client is a policy

holder claimant in these‘préceedings — =
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THE COURT: But are you still

objecting‘to the agfeemént?

MR. BOUFFARD: Yes. We have filed our‘
objection to the agreement.

THE COURT: All right. And you’re
just concerned that there won’t be enough money
in the class II pot --

MR. BOUFFARD: Well, no.

THE COURT: -- if the agreement goes
through, is that your position?

-MR. BOUFFARD: No:  Our view, Your
Honor, is thaﬁ we cénndf undérStaﬂd’WhY'thé5v
liquidator has come to the conclusion that it is
a reasonable judgment to pay 50 million dollars
to the AFIA Cedents to incite them to file
claims in these proceedings; and despite the
liguidator’s attempts in his papers to

articulate a rationale for_that decisiQn, it

“disn‘t in there. There’s no ‘rationale; there’s’

no explanation for that for that position.
THE COURT: Okay. Am I wrong that if
this agreement doesn’t go through, there’s not

really a way for the liquidator to recoup the
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money and get any of it into the class TT pot?

MR BOUFFARD : Yeah.:.l thihk_that is’
wrong, Your Honor. There are -- it seems £o me
that there are any number of ways that the
liguidator might go about getting the money into
the pot, to use the Couft’s words.

THE COURT: Okay. How would the
liquidator do that?

MR. BOUFFARD: Well, one possibility I

Suppose would be for the liquidator to go to the

ACE Companies -and ask. the ACE Companies whether

or ﬁot‘they want to éomﬁute:their‘réihsurénéev
agreements, for example. That would be a very
simple way to do it. It doesn’t -- I haven’t
seen in the papers any suggestion that the
liguidator has done that. That’s Jjust one

possibility that I am suggesting here that would

be lawful under the liguidation statute. It

“would be quick, easy and expeditious, but I

don’t know from looking at the papers whether or
not the ligquidator has ever had such a
conversation with the Ace group.

What do you Say.as to that, Mr. Roth?




