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THE STA’I‘E OF NEW HAMPSH[RE SUPREME COURT
In the Matter of the ,qumdauon of The Home Insurance Company '
. Mo 20044319 L |

| | PURSUA.NT TO RULE 7
Defendants Century Indemmty Company, ACE Property and Casualty Insuranoe

Company, Paclfic Employers Insurance Company and ACE Amenoan Remsuranee .
Company (collectlvely, "the ACE Compames"), hy thexr attomeys, Or & Reno P. A
move this Court to stay the o:ﬂer of the Memmack Couhty Superior Court (McGun'e 1),
dated April 29, 2004 (the "Order"), on the qumdator’s MOthll for Approval of
Agreement and Compromlse with AFTA Cedents in In the Maﬂer of the L:qmdanon of
the Home Insurance Company, Supenor Court No 03-E-0106 pendmg the mandatory
appeal by Ben]a.mm Moore & Co ("Ben_;amm Moore") to- th15 Court Thrs motlon 1s

made pursuant to Rule 7-A of the New Hampshire Supreme Court Rules (the "Supreme
Court Rules“) as the ACE Compames have unsuocessfully sought sumlar relief from the
Superior Court. In support of this Motion, the ACE Companies respectfully state as |
folloWs: | | |

L Background

s Agreement") that Roger A Sewgny, Insurance Commlssmner of the State of New AR

Hampshire, as Liquidator (the "Liquidator" of Home Insurance Company ("Home"),

! Pursuant to Rule 7, the ACE Companies are a party to the appeal by virtue of the Notice of Mandatory
Appeal filed by Benjamin Moore.

_ MOTION FOR STAY OF ORDER PENDING: MANDATORY APPEAL g ogd 1

(1) - In the Order the Supenor Court approved of an agreement (the "Proposed o B



’ Cedents" and the T mmsuranee Ccontracts 1ssuet1b34,r Home to. the AFIA Cedents wrll he bl _‘?

C 44, and Class V claimants are unlrkely to receive a drstnbutwn in Home's hqmdatron R

et e ! o ‘
-“ Ve :‘ | o ' N "

entered into with repreSentatrves of certam insurers who had ceded 1nsurance nsk to ) o

Home as a partlclpatmg member of the Amencan Forelgn Insurance Assoclatron.. KN B

("AFLA") remsurance pool (Those msurers wrll be rrel‘.‘erred to herem as the "AFIA : , o ' g o

referredtoasthe AFIATreatles iy b b o o L o £
(2)- In the mouon for approval of the Proposed Agreement, the qumdator : |

alleged that the AF IA Cedents would have no reason to suhmlt their clairs in the Home

- liquidation because their clanns are Class \Y clarms underN H Rev Stat. Ann. § 402-

The qumdator sought to Justrfy the Proposed Agreement asa'’ compromrse" or

" ttlement“ of alleged threats by the AFIA Cedents to seek to satlsfy thelr clarms agamst

o Home through separate proceedmgs in England or othermse outsrde the New Hampshlre

o Ilqurdatron Although the quuldator acknowledged that such attempts would be wrthout i |

legal basrs and could be defeated, the Proposed Agreement purports to provide At

"incentive" to the AFIA Cedents to file their clarms in the Home hqmdatron by setting
into motion a "scheme of arrangement” under English law which would pay the AFIA
Cedents half of the net proceeds that are recovered from companies who reinsured the

habrhtres under the AFIA Treaties.

ey (3) The ACE Compames, which are remsurers of Home s A.F IA habrhtles and
Class V creditors, objected to the Liquidator's motion. The ACE Compamcs alleged that
the Proposed Agreement directly violates the mandatory order of distribution provrsmns

in N.H. Rev. Stat. Ann; § 402-C:44 because the AFIA Cedents would receive a

distribution before the claims of higher classes of creditors had been paid in full and in an -




| also’ requested (m the event that the Supenor Court held that the quuldator had th G SRty

amount dtﬁ'erent from other Class V eredltors The ACE Compames further alleged that

. the Ltqurdator has ho authonty to enter mto a compromlse" w1th certam creditors i m

vxolauon of the order of drstnbunon estabhshed by the Legtslatm'e The ACE Compamee

dlscretlon to \f:ﬁ'cct such a settlement) an opportunity to conduct limited dtseovery and -

present evrdence on the issue of whether the Proposed Agreement was a reasonable

exerclse of the Ltqmdator's authority.

' (4) ‘ thhout allowing any dlscovery and without holdmg an ewdentlarg
hearing the Supen.or Court approved the Proposed Agreement in the Order and found
that the qumdator had the power to enter into the agreement "to protect the mtereets of

the insureds and creditors" of Home. (See Order, a.copy of which i is annexed as Exhibit A

-,hereto atZ)

(55 ‘ On May 6 2004 shortly after recetvmg the Order, the ACE Compames
filed a Motion to Transfer Questron of Law for Interlocutory Appeal and had also |
planned to ﬁle a motion to stay with this Court pendmg the mterlocutory appeal.

O On May 7, 2004, Benjamin Moore filed, pursuant to Rule 7 of the

Supreme Court Rules, a Notice of Mandatory Appeal directly with the New Hampshire

Supreme Court.?

(7) Also on May 7 2004 the quutdator ﬁled 1ts Opposmon to Motmn to e o 8 a

.Transfer Question of Law For Interlocutory Appeal and in the opposmon, agreed that the |

Order was final and appealable as of right. The Liquidator expressly stated in the

opposition that he intended to begin to implement the Proposed Agreement approved by

2 pyrsuant to Rule 7, the ACE Companies are 2 party to the appeal by virtue of the Notice of Mandatory
Appeal filed by Benjamin Moore. ;
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the Court pendmg any apppal (See qumdatox‘s Opposmon to MOthll to Transfer, a copy

of which is attached hereto as Exhlblt B, at2. )
(8) Behevmg that the Ben]amm Moore appeal dwested the Supenor Court of '
'__]unsdtctlon, on May ll 2004 the ACE Compames ﬁled a motlon to stay w1th th1s Court | .' j ; . t A

and a motion to Walve the requn'ement, in, Rule 7—A of the Supreme Court Rules, that ST o

motions for a stay be ﬁled w1th the Supenor Court in the ﬁrst mstanee That same day, ‘
the Supreme Court mformed counsel for the ACE Compames that the motion to waive
filing of the motlon to stay had been demed, and that the case was remanded to the |
Superior Court for the Iumted purpose of rulmg on any motlon to stay filed by the ACE |
Compames. o N '
©)  OnMay12,2004, Iimmediately affer this Court's order, he ACE
% "Compames ﬁled a Mouon to Stay with the Supertor Court 2 l_ L |
& (10) By order dated June 1 2004 the Supenor Cour‘t demed the ACE Companies
motion for stay and found that the ACE Compames had not "met their burdenin z.
demoustratmg irreparable harm" and that a stay.was "likely to create uncertainty and -
unnecessarjr delay." (See Order Relative to Stay of April 29, i004 Order ("June 1
Order"), a copy of which s attached hereto as Exhibit C, at 3.) With ekpect 4o the. ACE
Companies' argument that 5 stay .will preserve the status quo pending appeal, the Superior
.Court stated that 1t was “unhkely that the ACE Compames wﬂl be at actual nsk for 3 e

performance of their obhgatlons in the near future." (Id. at3 ) The Supenor Cou:t further :

3 On May 13, 2004, the ACE Companies also filed with this Court a Motion to Expedite Consideration of
Appeal and to Suspend Rules. The Liquidator filed his response to the motion to expedite on May 21,
2004. The Liquidator opposed the expedited schedule proposed by the ACE Companies, but recognized
the need for a speedy appeal and asked the Court to grant the appeal high priority status.




" IL  Basis For Relief

found the ACE Companies' "Motion to Transfer Question of Law for Interlocutory
; Appeal is moot aﬁdlbr denied" (d) | l‘ -
- an Also on June 1, 2004, the Superior Court issﬁed an Addendum to its Order -'

. rjectig the ACE Companies request fof furthe evidentiery hearin, stating sugha - " "

" hearing "would not be helpful." (See Addendum to Order of April 29, 2004, a copy of
which is attlached hereto as Exhibit D, at2.)* ' :

'* (12)  The ACE Companies have moved for a stay[iimsuant to Rule 74_&:,.'01' the :

i

Supreme Court Rules, which provides the procedural mechanism for stays pend:ng
appeal; The courts may "make such orders and decrees as may be necessary for the
protéction and preservation of the subject matter of the appeal; and [they] may do

anything that is necéssary for the presentation of the case in [the Supreme Court], or in

o -'ﬁifﬂle_r'éncé'bfihe-'_aﬁbédﬁ"'kaaréﬁberg v: Munnis, 107 N.HL 446,447 (1966). This 1. -

includes the powef to "preserve the status quo” pending appéal. Id. at 448. In determini.ﬁg
whether a stay should be issued, this Court balanced the merits of thé appeal against the
"delay and inconvenience" to the opposing party. Id. In other cases, the Supreme Court

has referred to the potential for irreparable harm to the movant. See, e.g., Inre Larry B.,

125 N.H. 376, 377 (1984).

4 The ACE Companies believe that the after-the-fact reasons given by the Superior Court for the denial of
due process do not withstand scrutiny. Even more fundamentally, the ACE Companies respectfully suggest
that the Superior Court lacked any jurisdiction to issue an "addendum” to the Order. The filing of an appeal
divests the trial court of general jurisdiction and, indeed, this Court recognized the limitation on the '
Superior Court's jurisdiction when it remanded the case to the Superior Court solely for a decision on the
motion to stav. In the June 1 Order, the Superior Court recognized that "the case was remanded for the
limited purpose of ruling upon any motion to stay filed by ACE Companies.” (June 1 Order at 1.) Moreover,
no party had asked the Superior Court to clarify, amend or supplement the Order prior to the filing of the
appeal. The "addendum,” therefore, is a nullity. '
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(13 I cannot be dlsputed tha.t the ACE Compames appeal has ment ‘The

Superior Court recogmzed (and the qumdator agnees) that the Proposed Agreement

presents a questlon of "ﬁrst. unpressron" in New Hampshn'e (See Order atl; qumdator's

" ] . i

) Response to the MOthll to Expedrte Appeal at 4 ) The appeal ra.lses nnportant 1ssues g '-'J '

' ~ relating to the wolatlon of a New Hampshlrp statute and the resolutlon of the appeal will -

have an eﬁ'ect on llquldanons in New Hampshlre and elsewhere (as many other states o
have smnlar pI‘OVISlOnS) Moreover the ACE Compamec were not glven the opportumty
to take dlscovery or present ev:dence to the Supenor Court on the mynad factual issues

surroundmg the Pmposed Agreement Instead, the Supenor Court accepted as true the

afﬁdavxts submitted by the qumdator, even though the afﬁants were mdmduals with an
. interest in the outcome and their statements were never tested by cross-exammatton

.Thus, the ACE Cornpames appeal mvolves ﬁmdarnental 1ssues of statutory construcnon o

ity _"

(14) The ments of the ACE Compames appeal far outwelgh any prejudice to
the Liquidator. The Liquidator has argued that the granting of a stay would create
confusion and uncertainty among the AFIA Cedents about the ultimate outcome. The
confusion and urtcerteinty cited by the .Liqu:idator already exists because the AFIA

Cedents will not conclusively know, until the appeal is determined, whether the Proposed

e A'Agreement is pemntted under New Hampshlre law Indeed the qumdator has
recogmzed (and addressed) the lack of certainty by amendmg its agreement wrth the

- AFIA Cedents to allow (i) an extension of the standstill from June 1. 2004 to December

31, 2004; and (ii) AFIA Cedents to withdraw without prejudice any proof of claim filed

in the Home liquidation in the event that this Court rules against the Liquidator. (See May




3 g : proof of clatr.n whether or not there is a stay, because they may always mthdraw the

| 25, 2004 letter from Gareth Hughes and other related letters, attached as Exhibit E) Tl:rus,
'- the quurdator canhot show that any of the AFIA Cedents would pursue a different course g

i of actlon if the stay were granted The AFIA Cedents now have an mcenttve to ﬁle a

) proof of clm{n later
(15) The Liquidator has also asserted thata stay would delay the

o 1mpleme tatton of the scheme by at least a year The ACE Compames, however, ﬁled a

| 'motron for expedlted consideration and, in response, the qumdator agreed that the appeal |
hould be gtven a lngher priority (although he dtsagreed w1th the schedule prOposed by |

the ACE Compam es). Thus, the time for decrdmg the appeal is likely to be much shorhel'

than the Liquidator antlctpates, and such a short delay pales in companson to the harm

- that w1ll be caused if the Ltqutdator proceeds wrth the Proposed Agreement and scheme

- only to have thls Court reverse the Order that allowed the Ltqmdator to go forward 2
a 6) ltisclear that both parties would suffer if they were to participate in a -

scheme that this Court later finds to be contrary to New Hampshtre law. The L‘tqutda:tor

has stated that he w111 take steps in England to implement the scheme and then will hegm

| adjusting and detenmnmg the AFIA Cedents' claims. These actions are all at great .

expense to the Home hqutdatron The ACE Companies would also incur substantial costs

] '1n opposmg the scheme m England If the schemc is approved the ACE Compmmﬂ 8 J B, 3

a.lso expend significant resources in the process of determining whether the AFIA
Cedents' claims should be pa.td All of these efforts by the parties - i.e., the participation
in the UK. proceedings and the claims determmatron process - would be wasted if the

Supreme Court were to find that the Proposed Agreement violates New Hampshire law.




| an ~ In sum, the ACE Companies' appeal raises sei.veral meritorious issues
.concennng the complex and novel scheme proposed by the qumdator as well as the '

manner in WhICh the Supenor Court approved the Proposed Agrcement Given that any

) ’ potentlal pre;udlcc to the qumdator is far outwelghed by the ments and that a demal of B

" the stay ol cause harm to both parties, t‘he ACE Compames rbspectﬁ:lly submtt that
the prudcnt ﬁpproach would be for the Court to preserve the status quo by 1ssumg a stay

pendmg a determmatlon of the appeal

( 18) Thc ‘ACE Companies also respectﬁ.llly subnnt that thts Court should not be

swaycd by the Supenor Court's demal of the earher motion for a stay The June l Order

is ﬂawed m several ways, as outlined below.
(19) First, the Supenor Court applied the wrong legal standard citnga

, bankruptcy case, In re Pubhc Serwce Co of N H 116 B R 347 (Bankr N. H 1990), S

' .whnch mvolved a motlon for a stay puzsuant to Rule 8005 of the Fedcral Rules of : P

| Bankruptcy. The First Circuit has held that a party seeking a stay of an order of a
bankruptcy judge must meet the same four-prong test used to determine whether a
preliﬁ]jna:y injunction should issue.® This Court, however, has established a more
straightforward test that balances the merit so the appeal against the potential harm if a
stay is not granted. (See supra.) | | |

- = _ (20) Second the only harm that the Supenor Court found was that a stay would

hkely "create uncertalnty and unnecessary delay." (June 1 Order at 2 ) As dlscussed

5 The movant must show (1) a likelihood of success on the merits on appeal (2) irreparable harm to the
movant if relief is not granted; (3) that the harm to the movant if the stay is denied is greater than the injury
the opposing party will suffer if the stay is granted; and (4) the stay would not harm the public interest.
Public Service, 116 B.R. at 348. The Superior Court did not even apply the four-prong test from Public
Service (which would have required some consideration of the merits), and instead held that the “ACE
Companies must demonstrate that absent a stay they will suffer irreparable harm and that harm to them will
be greater than any harm imposed on the liquidation by a stay.” (June 1 Order at 2.)
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| above, the qumdator has rhltlgated any such uncertamty m 1ts agreement w1th the AF 1A
Cedents and the appeal should cause only mrmmal delay (whmh is outweighed by the

rnents of the appeal and the fact that the eﬁ'orts of both parttes would be wasted in the

(21) Third, the Supenor Court stated that the ACE Compames ‘would not be harmed
because it is “unllkely" they nwill be at aetual nsk for the performance of the:r e B
obligations in the near future i (Id at3.) Even 1f the Supenor Cqurt were eorrect, the | !
harm to the ACE Compames is not that they mlght have to perform under their -
agreements in the future The harm, which could be el:mmated by the issuance of a stay, |
is that the ACE Compames wﬂl be forced to parucrpate in the c1a1ms determmatlon
- process, only to find that such partlcrpauon is for naught because thts Court reversed the
7 @22) Accoidingly, this Cocieabouli makelts v detecrisiation and fid that
the ACE Compames have met the standards for the issuance of a stay pending appeal
'WHEREFORE, the ACE Compames respectfully request that tl'us Courtenteran |
order: | | |

A. To stay the Superior Court's Order pendmg appeal and

B. To grant such other and further rehef as this Court deems just and proper.




. ' o Respectfully éubmitte:d,
ACE Compames
S _By Theu AttOmeys

L © ' ORR&RENO, PA.
\\ | 'One Eagle Square
' " 5 ~ P.0.Box3550°
- ' _ Concord, NH 03302-3550
(603) 224-2331 /

Dat.e.d:..Jun;9,2004 C By: N\q Ll&,\\[M‘V 90\/

| " Ronald L. Snow |
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I Ronald L SnOw cerufy that I served by ﬁrst*class ma1l a copy of the foregomg. “ v

Motlon for Stay of Order Pendmg Mandatory Appcal Pursuant ta Rule 7 on J une 9, 2004

"ftotheattached semcehst : - ‘, |'.- it

! ) | <M a i,
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N\MLL&\L C\a\/

- ' RonaldL Snow
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