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MR. ROTH: We have had conversations

with the Ace group about'éommuting their

obligationé to the estate and we’d be happy to
continue to do that, but what the end result is
going to be that we have to have AFIA Cedents
file claims here in ordér to make the Ace group
liable on their obligations to us énd if the
AFIA Cedents don’t file claims here, then we
have got very little weight to bring to the
table in a commutation. The Ace group I'm sure
would love,for us to have the claims bar date. .
come and go and‘thén cbdﬁt ﬁhé ciéims aﬁd décidé
what’'s a fair commutation; and we’re going to
see that without the deal in place, we’re going
to have not very many claims because the AFIA
Cedents, who are class V, are not inclined --
and I think our documents establish that -- that
we’ve-heard-from the AFIA Cedents that-ﬁheyu
dén't.ﬁéﬁt.ﬁobfilé élaims‘bécausé if’é;not Qdfth
e .

I mean, 1in response—to Benjamin
Moore’s pleading, I just would say that they

seem to have an information issue, they want to
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know more, and I think that with our affidavits

‘that we filed last Fridéyi we've answered almost -

all of their queétions. To the extent they’re
saying, we still don’t-get it, I don’'t know what
else we can tell them. It’s éll spelled out
there pretty clearly what it is that motivates
the liquidator to ao what he’s doing. We have
issues about the cut through threats, we have
the issue about the ring fencing threat and we

have the issues about the claims filing. Now we

~can debate and -we- can try to prove as a matter .

of fact whether it is possible to ring ferce in

England or possible to cut through and whether
that’s legal and lawful in England; but the fact
remains we acted upon the threats of those
things and rather than simply sit back and
realize those things and go through possibly
yearsvof foreiggilitigatiqn -- the BCCI cases
fhét;weré citea by’ACﬁ‘aﬁa.in théif baﬁérs'@efé
I think instructional. You have a case that was
filed in 1990. The issue comés up immediately,
they have a decision over eight days of hearing

in 1992 or"93, then you get a decision and




wngad.com T

PUNGAL « 1:800-631-5YET » wyav

~

LASENR IOND FOIM A

10

11

12

13

14

15

16

17

18

19

20

21

- 22

23

17

appeals and everything and it lasted until,

~like, 1997 to decide whether ring fencing was'

appropriate. And we just can’'t -- it’s not
worth it to the estate to go through that
effort. The value of the asset is lost if we
have to do that.

The other issue that Benjamin Moore
brings up is purely legal. They say it’s not
lawful to do what we’re doing and I think we’ve

fairly briefed that and it’s fairly presented in

= BidmE wof o,

Bﬁﬁ aslcoming back.toithe commutation,
we’d be happy to do a commutation if it’s
advantageous to us and worthwhile, but if we
walt until the claims bar date to decide to do
that commutation, without the deal, we’'re in
trouble. If we --

THE CQURT; You canf?de,Such an.
aéréémént ﬁhiéééﬂAFiA:filés théﬁéléiﬁé here --
MR. ROTH: We cannot have a

commutation without claims being made.

THE COURT: Okay. And I guess your

position is you can’t make AFIA file claims.
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MR. ROTH: We cannot make the AFIA

Cedents file claims.-ﬂwhat I would suggest is

it’s really no skin off of ACE’s neck 1T we do
this deal or we don’t do this deal. If we do
the deal, we commute with ACE, we put the money
into the English agreemént and the English
stream and it gets distributed the way we’'ve
agreed with the AFIA Cedents. It doesn’t affect
ACE in any way. It just has no impact on ACE at
all. All we're trying to do with this is make
sure that the agreements in place prior to the -
1iquidationvwith ACE!JWhibh incluaea'thé
assumption agreement which has in it an
insolvency clause which says that if Home goes
insolvent, ACE continues to perform
notwithstanding the insolvency. We’re trying to
make sure things work the same after the

insolvency as they ‘did before the insolVency7 '

‘Ace’s obligations to Home will not be any

different or any greater after the insolvency as
they were before and again, it goes to our sort
of mystery about -- it’s no mystery they’re

trying to érotect themselves from having to pay
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their debt to the estate.

”MR. VAN TOL?‘_prr,Hdnor]:jUSt
briefly.

Mr. Roth’s comments show exactly why
we need discovery. I’'m assuming now that we go
past the initial briefiné stage and Your Honor
finds there is some aiscretion by the
liquidator, Mr. Roth would have us accept
everything he says as true. That the AFIA
Cedents will not file the claims, that there is
a Substantlal threat of ring fenc1ng,-thdt thele
is a substantlal threat of side agleements thaL
would cut out the liquidator. Those are the
very facts that cannot be accepted simply on
self-interested affidavits. Those are the ones
that we would request an evidentiary hearing

on. And in order to make the evidentiary

‘hearing meaningful for the Court; short and

Coﬁcise, we would also submit we should have a
chance to depose those people and make it an

efficient process.

THE COURT: I don’t want to move to

that issue'until we decide'as a matter of law.
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MR. VAN TOL: I understand, Your

~ Honor.

THE COURT: And I take it everybody
agrees that at least as to whether as a matter
of law the Court can approve such an agreement
Or such an agreement’s &alid, that no furﬁher
discovery is necesséry for that issue.

MR. VAN TOL: We would be willing to
submit further briefing and be heard by the
Court on that issue, ves, Your Honor.

THE COURT: Okay.. |

Mﬁ; VANATOL; And Quickly,vfhe:léét.
point Mr. Roth is télking about, what the world
should look like post liquidation. The statute
tells the Court exactly what the world is
supposed to look like. We are not trying to do
anything other than enforce the statute, Your
Honor., §
| } 'THE'CéﬁRT:.“Ail"riéhtﬁ”‘Why il
any further pleadings then be due next
Wednesday, the 14th. Can you>make that date?

MR. VAN TOL: I’'m afraid I can’t. I'm

going to bé out of town on other business. If
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we could have more time, I would appreciate if.
:’THE‘CéﬁRT:_-How fuch? -

MR. VAN TOL: Another week beyond
that.

MR. ROTH: Your Honor, they’ve got
five pro hac Lovells’ léwyers, I don’t know how
many Lovells has worldwide. We’ve got Mr.

Snow. I can’t believe that they’'re giving us
this, we need more time because there aren’t

enough of us.

MR. BOUFFARD: Your Honor, I'm not in- -

a multi—hatibnél laﬁ.fifh and:;Q

THE COURT: Yeah. Well, this has got
to go on track soon.

MR. BOUFFARD: I understand, but I
just want to make sure --

THE COURT: If you want anymore

: pleadings,:they’ll be due by the_thﬁ,'okay?':,f

The heariﬂg tw5 Qééks frbmvtdéay, Ffidé?
morning, okay?
MR. SNOW: What’s the date?
THE COURT: That’s the 23rd.

MR..VAN TOL: Your Honor, I'm sorry, 1
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missed the time.

THE COURT ; *weli(]how'lcng»willlthé
hearing take?

MR. ROTH: Two hours --

THE COURT: Two hours.

MR. ROTH: ——>maximum.

THE COURT} Let’s say 10 o’clock then,
okay?

MR. VAN TOL: Thank you, Your Honor.

THE COURT: 1I’'1ll get an order out on

‘that.

Are there any‘othér issués‘wé shoﬁid
take up today?

MR. ROTH: Your Honor --

THE COURT: Oh, you know what would be
helpful, what I would like -- it might not be

necessary for this, but I would like it by then,

- it’s unclear as to what actual amounts are .

‘involved, how much would go into the class IT

pot and so forth from all of this and how much
ACE is actually -- what the claims were and so
forth. Do you think that you could clarify that

before --
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MR. ROTH: We’ll do our best. I’'m not

’sUre_thét it’s.easily'quantifiableibedause'it's 

"~ Part of it is AFIA Cedents have to file
claims and we don’t know how much those claims
will be exactly and once they file claims. Then
they have to prosecute them and defend them
against objections Because this isn’t just,
let’s have AFIA Cedents file the biggest claim
that they can and we’11 stick it to ACE, that'’'s
not what this is about. ACE is going to be part
of the:program to,adjudigaﬁe.all'thefciaims and
deterhine wﬁét ﬁhey;re.iéally.ﬁbrth in'thé‘b
claims process we’ve set up here. So at this
point we don’t know precisely what it’s going to
be. We will endeavor to produce a statement of
what we think -- what our best guess is ag to
their worth.

MR. BOUFFARD: Your HonQr( in that
regard, one of ﬁhé qﬁeétith we £éiSed ih.6ur'i
objection is whether or not and to what extent
AFIA Cedents have already filéd claims. We
tried to get some of that information on our own

by just coﬁtacting the liqﬁidator to get a
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claims register sonethlng along those lines,

"and were. told that Lhe clalme register Was not-a -

public document, much to my surprise. So one
question that perhaps we could get answered
today is whether there have been claims filed
and how much. |

MR . ROTH:f There have been none. No
AFIA Cedent has filed a claim vyet. They’ve been
very reluctant to do so because they don’t want

to waive their rights to do the cut-throughs and

Ehelr rlng fen01ng and whatever it is they ve

been trylng to do. If they flle a cla1m1—~.'
THE COURT: Okay. So the answer is
no.
MR. ROTH: The answer is no.
MR. BOUFFARD: What about commutations

with AFIA Cedents? They’re commuting AFIA

Cedents " = _ g
4 MR. ROTH: (cchférriné off the
record). No.
"MR. LEE: Your Honor, may I rise?

THE COURT: Yes.

MR. LEE: I just was checking the Home
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docket not much more Lhan a couple of weeks ago

'and I saw that Lhere was a tommutatlon between

the Home and Harris Lloyd Syndicates (phonetic)
that represent or make up what is now known as
Equitas (phonetic). I understand that they may
have carved out explicitiy for the purpose of
doing what they saia they wouldn’t do, which is
submit claims against ACE, the AFIA related
business. So we knew of at least one

commutation involving an AFIA Cedent. It may

not have related to the AFIA bu81ness,vbut 1t

certalnly has a bearlng on thls partlcular

hearing. We wouldn’t know whether there are
other commutations in the works with other AFIA
Cedents. There are hundreds, many of whom are
in the United States, some of whom are in
Bermuda, very few in the United Kingdom.
;MR.'ROTH:v What he sald about the
Varlousvsyndlcates is COlreCL and it dld not' 
involve_any AFIA business. That’s why I
answered the question, no, because it was --
Equitas is an AFIA Cedent in the larger sense,

but we did not commute AFIA business with
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Equitas.

| | "THE.CbURT: - So. any furtherléiéadiﬂgsf
MR. VAN TOL: Your Honor, I'm sorry,

one point of clarification. The liquidator has

raised issue of our standing and our ability to

be heard. wWe would like to, if possible, limit

these next filings to just the pure issues of

law, which is thumbs up/thumbs down. Can the
liquidator do what he wants to do because it’s

clear we have a pecuniary interest. Your Honor

‘has granted our motion- to intervene and we're

héfebfodéy.beingﬂheafd. éé we wouid iiké tov
keép the papers to that and we're willing to
stipulate to that.

THE COQURT: Yeah.

MR. ROTH: I guess as far as a legal

standing issue, we have not really suggested

: that as.a legalﬁconstitUtiqnal issue they  lack:’

étanding,‘bufbwé I think we have fairly raised

an equitable argument about what are they really
here about. They’'re here about protecting their

own interests and I think that’s a fair argument

and we’ll continue to raise it.
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THE COURT: Well, that might go to if

_there ig ==& iwae gét to the issue about

discretion with the Court, I guess, but as far
as the legal issue, I don’t see how it would be
relevant. |

MR. VAN TOL: bur motivation, Your
Honor, is beside thé»point of the statutory
question. That's why we wanted it limited in
that fashion.

THE COURT: That’s what we’re going to
deal_with-first,

| MR; EOTH; 'fdur Héﬁdr,.in téfﬁsAof £he

briefing, since we’ve sort of fired the last
round and their turn comes the 16th, could we
have a few days to make a reply?

THE COURT: No. I think you can --
all the pleadings in by the 16th.

. 'MR. ROTH: Qkay.,j

YTHE éOURf: ‘?6ﬁ'éanvfai$é Qhétévef =
YOu can reply orally that day if you want, all
right? So the hearing is two &eeks from today,
the 23rd, 10 o’clock, okay?

MR. VAN TOL: Thank you, Your Honor.
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