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I

Proposed Findings Of Fact And Rulings of Law

The Referee recognizes the following as  facts in evidence and rulings of law:

1.
Bowles hired the law firm BPS and George M. Bishop to represent him in Cause No. 1991-25939 by contingency fee contact dated November 6, 1992.

2.
At the time BPS was an insured under Home Policy No. LPL-F871578, purchased by BPS effective January 24, 1992.

3.
Policy No. LPL-F871578 was renewed in January 1993 for an additional one-year period ending on January 24, 1994.

4. 
George M. Bishop was the president of BPS and was an insured under Policy No. LPL-F871578 along with attorney-shareholders Charles Peterson (deceased) and David E. Sharp.

5.
George M. Bishop was an insured under Policy No. LPL-F871578 only when providing legal services to Bowles for, and in the name of, BPS.

6. 
George M. Bishop’s solo law practice was conducted under the business name, George M. Bishop & Associates.

7.
George M. Bishop dba George M. Bishop & Associates was never an insured party under Home Policy No. LPL-F871578.

8.
The BPS law firm was dissolved in the summer of 1993 on a date unknown, but either in June, July, August, or September of that year.

9.
With respect to representation of Bowles before the 190th Court in 1993 and 1994, all attorney services were rendered by George M. Bishop & Associates.

10.
On October 23, 1993 in Cause No. 1991-25939 there was a Settlement Agreement reached in an oral hearing in the 190th District Court in Houston, Texas in which Bishop testified that he (not BPS) was due one-third of the funds scheduled to be distributed to Bowles, his client, under their contingent fee agreement.

11.
The contingency fee was reduced from contracted fee of 40 percent to 33 percent as a result of the Settlement Agreement because there was to be no further litigation as a result of the Agreement.

12.
By letter to the Home Insurance Company Claim Dept. dated December 29, 1993, Bishop advised Home that BPS was dissolved “this past summer” and that he had since been representing BPS as a sole practitioner dba George M. Bishop & Associates. (See Exhibit marked L-2).

13.
Bowles was never notified in the summer of 1993 that BPS was no longer a party to the November 6, 1992 employment contract. This information came to Bowles in a discovery document from the Liquidator tendered to Bowles on or about June 30, 2009. 

14.
Section A – II of Policy No. LPL-F781578 titled Firm Changes requires that: “Any material change among the partners or stockholders of the Named Insured during the policy period should be reported to the Company immediately and the Company given the right to decline to continue coverage or to charge an additional premium therefore”.

15.
Home Insurance, like Bowles, was not notified immediately of the dissolution of BPS in violation of the Home Insurance contract, but received notification only on December 29, 1993, six months later, and did not waive its right to decline to continue coverage.

16.
Failure by BPS president Bishop to immediately inform Bowles and Home of the dissolution of the firm constituted breach of the employment contract as well as breach of the insurance contract, nullifying both contracts.

17.
By letter dated December 29, 1993 to Ms. Darlene Bugaj of John R. Ray & Sons in Houston concerning Home Policy No. LPL-F871578, Bishop requested Home be advised of a possible future claim against either BPS or against himself by Bowles “so that I might have coverage for this claim”. 


18.
By letter dated January 10, 1994, (Exhibit L-52) Home Insurance Company official Oscar Allen advised Bishop that Home was accepting his notice of a possible future claim by Bowles and was creating a file in Bishop’s behalf.

19. 
Home’s Mr. Allen stated that Home would review coverage once it received a narrative report from Bishop, and accepted the notice of claim “under a full and complete reservation of its rights with respect to coverage”.

20.
Home never responded to the requests by BPS shareholders, Bishop, Peterson and Sharp with a  positive, unconditional statement in writing that Bowles’ probable future lawsuit would constitute a  covered claim by Bishop under Policy No. LPL-F871578, with no reservations by Home’s of its right to deny coverage should BPS be in violation of key provisions of the insurance contract nullifying coverage under specific conditions and circumstances.

21.
Key provisions of the insurance applicable to make the policy inapplicable to provide insurance coverage of Bowles lawsuit against BPS and George M. Bishop are the following:

Section C – Exclusions

I.  This policy does not apply:

(a) to any judgment or final adjudication based upon or arising out of any dishonest, deliberately fraudulent, criminal, maliciously or deliberately wrongful acts or omissions committed by the Insured;

(b) to any claim made by or against any business enterprise not named in the Declarations which is owned by the Insured or in which the insured is a partner or employee, or which is controlled operated or managed by the Insured, either individually or in a fiduciary capacity, including the ownership maintenance or use of any property in connection therewith, or to any claim made against the Insured solely because the insured is a partner, officer, director, stockholder employee or employee of any firm or corporation not named in the Declarations.

(f) to any claim made by a present, former or prospective partner, officer, director, stockholder employee or employee of the Insured unless such claim arises out of the professional services of the Insured in a lawyer-client relationship except as otherwise excluded under Exclusion (h).

(h) to any claim based upon or arising out of the work performed by the Insured . . . with respect to any corporation . . . association . . . business enterprise or other venture . . . of any kind or nature in which any Insured has any pecuniary or beneficial interest, irrespective of whether or not an attorney-client relationship exists, unless such entity is named in the Declarations. 

Section F – Claims

I. Notice of Claims: As a condition precedent to the right to the protection afforded by this insurance, the Insured shall, as soon as practicable, give to the Company written notice of any claim made against the Insured.

In the event suit is brought against the Insured, the Insured shall immediately forward to the Company every demand notice, summons or other process received directly or by the Insured’s representatives.

V.
False or Fraudulent Claims: If any Insured shall commit fraud in proffering any claim as regards amount or otherwise, this insurance shall become void as to such Insured from the date such fraudulent claim is proffered.

22.
Bishop’s December 29, 1993 notice of a future claim by Bowles against Policy No. LPL-F871578 fits squarely into the policy’s exclusion of claims described by “Exclusion (b)” because Bowles’ lawsuit filed in August 1995 is a claim against both the employed BPS, the Named Insured, and against co-counsel George M. Bishop & Associates, the latter being a non-insured party under Policy No. LPL-F871578.

23.
Bishop’s December 29, 1993 notice of a future claim by Bowles against Policy No. LPL-F871578  fits squarely into the policy’s exclusion of claims described by “Exclusion (h)”  because Bowles’ August 1995 lawsuit arose out of work performed by George M. Bishop as a solo practitioner dba as George M. Bishop & Associates, an entity not named in the Declarations in Policy No. LPL-F871578.

24.
Pursuant to a sworn affidavit by Home Insurance and HICIL official Ronald F. Barta, Home Insurance Company did review and grant coverage of Bowles’ claims against BPS and against George M. Bishop, of which  there were two: (a) a notice dated July 6, 1994 complaining of the professional misconduct by George Bishop and by BPS in violation of the Texas Deceptive Trade Practice-Consumer Protection Act, and (b) Bowles’ August 31, 1995 lawsuit filed  in the 151st Court in Houston filed against BPS and against co-counsel Bishop as a solo practitioner dba as George M. Bishop & Associates (as shown on Bishop’s letterhead stationary). 

 25.
In the week of April 6, 1994 Bishop filed a motion for his (Bishop’s) withdrawal as Bowles’ counsel based on (a) Bowles’ alleged refusal to follow his counsel’s instructions, (b) Bowles’ refusal to advise Bishop “of what goals he hopes to achieve, and (c) Bowles’ terroristic threat on April 6, 1994 “to kill the court-appointed Receiver, Mr. Joe H. Reynolds.

26.
Bishop’s motion to withdraw was granted within an April 11, 1994 Order granting (without notice and without a trial) a permanent anti-association injunction against Bowles requested by the Receiver based on Bishop’s sworn testimony and that of Mr. Robert Blaine, an alleged witness, that Bowles made a terroristic threat against the Receiver.  The Injunction Order was issued without the Court’s consideration of Bowles’ and his spouse’s sworn affidavits denying the allegations.

27.
A subsequent deposition by Bowles of Robert Blaine exposed the fact that he had not overheard or witnessed a terroristic threat by Bowles and that Blaine had committed perjury at hearing on April 11, 1994. 

28.
Thus, it is a fact that In March and April 1994 Bishop fraudulently orchestrated a conspiratorial scheme whereby Bowles was falsely “convicted” of criminal conduct by a civil court without legally proper notice, hearing or trial, and whereby Bowles was simultaneously barred by a temporary injunction issued April 11, 1994 from access to the courts to prosecute his claims in Cause No. 1991-25939 and to defend himself against the conspiracy to confiscate his property in violation of statutory and constitutional law.

29.
The April 11, 1994 temporary injunction was made permanent as a final adjudication without notice to Bowles and without trial on the merits as an item in an Order Approving Actions Of and Discharging Receiver issued by the 190th District Court in Cause No. 1991-25939 on April 10, 1995. The Order was approved by George M. Bishop of the law firm George M. Bishop & Associates.

30.
Bishop’s conduct in conspiring against Bowles in April 1994 and in April 1995 resulting in a final judgment holding Bowles a permanent terroristic threat to court officials and others is a prominent part of Bowles’s August 1995 legal malpractice lawsuit filed against BPS and against George M. Bishop & Associates.

31.
  The April 10, 1995 permanent injunction order against Bowles fits squarely into Section C, subsection (a) of the list of claims to which Policy No. LPL-F871578 does not apply because it was based upon and arose out of a dishonest, deliberately fraudulent, malicious and deliberately wrongful act committed by an Insured party, namely BPS represented by its counsel, George M. Bishop & Associates.

32.
The April 11, 1994 order granting Bishop’s withdrawal as Bowles’ counsel included no reference to the withdrawal of BPS as Bowles’ counsel, showing that BPS had been dissolved a year earlier and was no longer involved as counsel for Bowles in Cause No. 1991-25939. 

33.
The culminating point of  BPS’s gross professional misconduct (by and through its counsel George M. Bishop & Associates) occurred in March and April 1995 when Bowles’ gave all parties and the Court notice dated March 31, 1995 of his withdrawal from the Settlement Agreement, which, by Texas law, terminated all litigation of matters regarding the Settlement Agreement and automatically remanded the case back to its status prior to the October 23 date of the Settlement Agreement.

34.
BPS (as an Intervenor represented by Bishop) recognized that Bowles’ March 31, 1995  notice of withdrawal from the Settlement Agreement was legal and proper in his May 25, 1995 pleading in response to the opposition’s Motion for Summary Judgment.
35.
It is a fact that Bowles’ withdrawal from the Settlement Agreement immediately terminated all further litigation with respect to the Settlement Agreement pending a possible future breach of contract suit against Bowles by the opposition or by BPS or by Bishop in  separate actions in other courts. 

36. 
There never was a breach of contract action filed against Bowles after his withdrawal from the Settlement Agreement and no prosecution of a breach of contract action in accordance with due process of law requirements.

37.
Although knowing that Bowles’ withdrawal from the Settlement Agreement on March 31, 1995 suspended all litigation in Cause No. 1991-25939, BPS, acting through George M. Bishop & Associates as its counsel,  thereafter joined in a conspiracy with the opposition to fraudulently continue the litigation as if the Settlement Agreement had been duly executed and funds distributed equitably, all without Bowles’ participation due to his having been permanently enjoined from access to justice by Bishop’s treachery against his client.

38.
Any and all litigation in Cause No. 1991-25939 that took place after March 31, 1995, and all judgments and orders issued by the 190th, the 334th, and 55th District Courts (including the culminating final order of distribution of funds by the 55th District Court dated August 30, 1996) were based upon and arose out of acts and omissions by BPS and George M. Bishop that were dishonest, deliberately fraudulent, criminal, and maliciously wrongful. 

39.
Home became fully aware and cognizant of BPS’s false and fraudulent professional misconduct as Bowles’ legal counsel when Bowles filed his lawsuit against BPS and George M. Bishop & Associates in August 1995

40.
Mr. Barta’s testimony in his November 2007 affidavit is that, when Bowles’ malpractice lawsuit was filed in August 1995, Home “undertook to provide a defense subject to any reservation of rights raised by the pleadings”.

41.
Mr. Barta’s sworn statement includes the claim that Home had a right to provide a defense, even if it was not owed.

42.
Home had no right to provide defense counsel for BPS even if it was not owed as this would constitute a deliberately dishonest and deliberately fraudulent act, the effect being to nullify the insurance contract under Section C -I, subsection (a).

43. 
The assertion that Home had a right to provide BPS with defense counsel even if it was not owed constitutes irrefutable evidence of HICIL’s (and the Liquidator’s) bad faith in dealing and a criminal state of mind that it is proper to “rob Peter to pay Paul”.  This is totally and absolutely unacceptable, and requires a full retraction.

44.
Mr. Barta declares that, pursuant to the Order of Liquidation, any person desiring to collect, assess or recover a claim against The Home can do so only by filing a proof of claim with the Liquidator. Thus, it is a fact that both HICIL and the Liquidator recognize  that the control of the liquidation process rests with the Superior Court’s June 13, 2003 Order of Liquidation and the New Hampshire Insurance Code.

45.
This is in accordance with the Liquidator’s statement in the Gardner case, Docket 03-E-0106 regarding the liquidation process as follows: “ The statutes contemplate that there may be multiple proceedings with respect to a single insurer, with the domiciliary liquidator having the primary role in marshalling assets and determining claims and making distributions from general assets”. 

46.
Section 462.102 0f the Texas Property and Casualty Insurance Guaranty Act states that TPCIGA cannot assume or succeed to a liability of an impaired insurer, and cannot stand in place of an impaired insurer for any purpose, i.e., to determine coverage status of a claim against a policy.

47.
It is a conclusion of law that TPCIGA’s determination that Bowles’ lawsuit was a “possible covered claim against Home Policy No. LPL-F871578” was in violation of its authority to make such a determination under governing law in both New Hampshire and Texas.

48.
It is a fact that Mr. Barta and the Liquidator each admit that Bowles had never filed a Proof of Claim with respect to Home Policy No. LPL-F871578 on or before June 13, 2005.

49.
It is a fact that Bowles’ Third-Party Proof of Claim with respect to Home Policy No. LPL-F871578 was filed on February 4, 2008 in the amount of $3,100,000. 

50. 
The Liquidator has admitted that not one insured party under Home Policy No. LPL-F871578 has ever filed a Proof of Claim for coverage of Bowles’ lawsuit against BPS, Bishop, Sharp, Peterson, and against George M. Bishop & Associates.

51.
Chapter 402-C:28 of the New Hampshire Insurance Rehabilitation and Liquidation Code states that “Whenever in the Liquidator’s judgment, protection of the estate of the insurer necessitates intervention in an action that is pending outside this state, with approval of the court he may intervene in the action”.

52.
Cause No. 1995-43235 in Texas never involved a claim by Bowles or by BPS or by Bishop against the estate of Home Insurance that necessitated intervention by Home  because (1) Policy No. LPL-F871578 was inapplicable to Bowles’ lawsuit by operation of Section C – Exclusions, Subsection (a); (2) Policy No. LPL-F871578 was not applicable to cover Bowles’ lawsuit by operation of Section C – Exclusions, Subsections (b) and (h). 

53.
On the June 13, 2003 date of the Order of Liquidation there was no litigation ongoing in Texas in which Home Insurance or TPCIGA or any law firm had appeared in defense of BPS under Policy No. LPL-F871578.

54.
RSA 402-C:26 of Title XXXVII of the New Hampshire Insurance Code requires the Liquidator to give notices of liquidation as soon as possible after the date of liquidation to all persons known or reasonably expected to have claims against the insurer, including all policy holders.

55.
Bowles received no 402-C:26 notice from the Liquidator.

56.
It is a conclusion of law that the Liquidator’s failure to provide Bowles with a Rule 402-C:26 notice is proof that Home Insurance never considered Bowles’ malpractice lawsuit in Texas to represent either a covered claim or a possible covered claim against Policy No. LPL-F871578.

57.
Section 462.213 of the Texas Property and Casualty Insurance Guaranty Act (paraphrased) states that “Except for workers compensation claims, an individual claim may not exceed $300,000. 

58.
The minimum amount of damages claimed by Bowles in his malpractice lawsuit against Bishop, et al was $1,500,000.

59.
It is a conclusion of law that the act by HICIL officials or by the Liquidator of transferring the Bowles’ claim file to TPCIGA for determination was a violation of Bowles’ right to seek full compensation for his losses from the Home estate.

60.
The sworn statement by HICIL’s Mr. Barta that HICIL and the Liquidator lost all direct involvement in matters concerning Bowles’ lawsuit when the Bishop claim file was transmitted to TPCIGA is knowingly self-serving, perjurious, false and fraudulent.

61.
Pursuant to Section (j) of the Order of Liquidation, all Home directors, officers, employees, agents and representatives were prohibited from proceeding with Home business on June 13, 2003 without the express written authorization of the Liquidator.

62.
The act by HICIL officials whereby the Bishop claim files were forwarded to TPCIGA on or about June 30, 2003 was a violation of Section (j) of the Order of Liquidation because the Liquidator issued no express written authorization to Home employees and agents that this be done.

63.
The Texas Property and Casualty Insurance Guaranty Act includes no provision requiring a Liquidator to forward claim files to TPCIGA for determination as to coverage where Home has not made an unconditional determination that the claim is a covered claim under the terms of the policy.

II

CONCLUSIONS

64.
The litigation in Causes 1991-25939 and 1995-43235 have been, and continue to be, steeped in unrelenting fraud and corruption and uninhibited professional malfeasance.

65.
Home Policy No. LPL-F871578 was never applicable to provide insurance coverage for BPS by operation of Section C – Exclusions, subsections I (a), (b), (c) and (h). Accordingly, if for no other reasons, all authority by Home officials or by TPCIGA to intervene in Cause No. 1995-43235 in defense of the policy was voided and nullified.

66.
BPS breached the insurance contract by failing to give notices due under Section F – Claims in Policy No. LPL-F871578. This nullified both the BPS employment contract with Bowles and the BPS insurance contract with The Home Insurance Company.

67.
Bowles is entitled to recover on his claim that Home, by and through TPCIGA,  improperly provided defense counsel to BPS in Cause No. 1995-43235.

68.
Res judicata cannot apply to Bowles’ claim because (a) the summary judgment of June 2006 was the result of fraud, which, under Texas law vitiates all things related to said fraud, and (b) because, under Texas law, the litigation of Cause No. 1995-43235 has not been subjected to final judgment by a judgment disposing of all issues and parties.

Respectfully submitted,

Harry L. Bowles, Claimant

306 Big Hollow Lane

Houston, Texas  77042

Tel 713-983-6779 

Fax 713-983-6722

CERTIFICATE OF SERVICE


Harry L. Bowles, certify that on this FOURTEENTH DAY OF SEPTEMBER, 2009 a true and correct copy of the foregoing was sent by FAX  to Mr. Eric A. Smith, Rackemann, Sawyer & Brewster, 160 Federal Street, Boston, MA 02110-1700; to Mr. J. Christopher Marshall, Civil Bureau, NH Dept. Of Justice, 33 Capitol Street, Concord, New Hampshire 03301-6397; to Ms. Melinda S. Gehris, 501 Hall Street, Bow, New Hampshire  03304; and to Daniel Jordan, Law Office of Daniel Jordan, 4807 Spicewood Springs Road, Building One, Suite 1220, Austin, Texas  78759.  Copies of all documents were also transmitted to the HICIL Liquidation Clerk by e-mail at help@hicilclerk.org.






____________________________________







        Harry L. Bowles
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