THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

ORDER
On October 27, 2004, the Court granted ACE Companies' Motion to Transfer
Question of Law for Interlocutory Appeal and ordered transfer of ACE Companies'
Interlocutory Appeal Statement. The October 27, 2004 order transferring the
Interlocutory Appeal Statement is hereby vacated. The Joint Motion to Approve Agreed

Interlocutory Appeal Statement is granted, and the agreed upon Interlocutory Appeal

Statement is transferred.

So Ordered.

Dated: ///S‘/O}y M“‘

?&idmg Justice




THE STATE OF NEW HAMPSHIRE
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INTERLOCUTORY APPEAL STATEMENT

1. Statement of the Case and Statement of Facts

This interlocutory appeal is taken by Century Indemnity Company (“Century™), ACE
Property and Casualty Insurance Company (“ACE P & C”), Pacific Employers Insurance
Company (“PEIC”), and ACE American Reinsurance Company (“AARe”) (collectively, the
“ACE Companies™), and Benjamin Moore & Co. (“Benjamin Moore”) from the ruling issued on
October 8, 2004 by the Merrimack County Superior Court (McGuire, J.) (the “Order on
Remand”) in favor of Roger Sevigny, Insurance Commissioner for the State of New Hampshire,
as Liquidator (the “Liquidator”) of the Home Insurance Company (“Home”) that potential
payments to certain insurers who had ceded insurance risk to the Home’s UK branch (the “AFIA
Cedents”) are administrative expenses authorized under RSA 402-C:1, IIl and [V; RSA 402-
C:25. 1V, VI and XXII; and RSA 402-C:44, 1. (Order on Remand at 14.) The ACE Companies
and Benjamin Moore had intervened, without objection, in the Home liquidation proceedings to
challenge the agreement between the Liquidator and the AFIA Cedents (the “Agreement”),
pursuant to which the AFIA Cedents would be provided financial incentive for their filing and

prosecution of claims in Home’s liquidation.
In its Order issued on April 29, 2004 (the “April 29 Order™), the Superior Court ruled that

“[t]he agreement proposed by the Liquidator is authorized under the broad array of powers

granted the Liquidator under RSA 402-C:25 and is consistent with the goals and purposes of the




statute to protect the interests of the insured and creditors.” (April 29 Order at 2.) The New
Hampshire Supreme Court accepted an appeal from the April 29 Order.

After briefing and oral argument, the New Hampshire Supreme Court, in an Order dated
September 13, 2004 (the “September 13 Order™), vacated the April 29 Order approving the
Agreement, and remanded the case to the Superior Court. It specifically directed the Superior
Court to consider five issues upon remand:

(1) Whether the New Hampshire liquidation proceedings should be stayed pending

the completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the Superior Court has an independent obligation to assess the fairness of

the Agreement,

(3) Whether the intervenors have standing to contest the Agreement;

(4) Whether the “Necessity of Payment Doctrine” or some other equitable doctrine

authorizes the Liquidator or the Superior Court to vary the mandatory priorities set forth

in RSA 402-C:44: and

(5) Whether the proposed payments to the AFIA Cedents qualify as administrative

expenses under RSA 402-C:44, 1.

(September 13 Order at 2.)

Following conferences with counsel and the submission of papers regarding a draft order,
the Superior Court issued the Order on Remand and ruled, inter alia, that (1) the ACE
Companies and Benjamin Moore have standing to contest the Agreement; (2) consideration of a
stay of the New Hampshire proceedings is not appropriate in the circumstances; (3) equitable

doctrines such as the Necessity of Payment doctrine may not override a statute enacted on a




particular topic; and (4) it recognized an independent obligation to assess the faimess of the

Agreement. (Order on Remand at 4-6, 10-13).

In response to the Supreme Court’s specific inquiry whether the proposed payments to
the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, I, the Superior Court
ruled that such payments would be administrative expenses authorized under RSA 402-C:1, 111
and 1V; 402-C:25, IV, VI, and XXII; and RSA 402-C:44, 1. (See Order on Remand at 6-10.)
The parties agreed that the Superior Court’s determination as to whether the proposed payments
to the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, | is a matter of
law. (See Order on Remand at 6).

The Superior Court granted the ACE Companies and Benjamin Moore leave to appeal the
legal issue of whether the proposed payments to the AFIA Cedents qualify as administrative
expenses. (Id. at 14). The facts forming the basis of the Superior Court’s Order on Remand in
this case are summarized in said Order which accompanies this statement, pursuant to Supreme
Court Rule 8.

I1. Question of Law

The following controlling question of law is transferred in accordance with Supreme
Court Rule 8 and RSA 491:17:

Whether, as a matter of law, the payments to the AFIA Cedents under the
Agreement qualify as administrative expenses under RSA 402-C:44, 1.

I11. Statement of Reasons for Interlocutorv Transfer

Rule 8 of the Supreme Court Rules requires “a statement of the reasons why a substantial
basis exists for a difference of opinion on the question and why an interlocutory appeal may

materially advance the termination or clarify further proceedings of the litigation, protect a party

from substantial and irreparable injury, or present the opportunity to decide, modify or clarify an




issue of general importance in the administration of justice.” N.H. Sup. Ct. R. 8(1)(d) (emphasis
added). The requirements of Rule 8 are met here.

A. A Substantial Basis Exists for a Difference of Opinion on Whether the
Proposed Payments to the AFIA Cedents Qualify as Administrative Expenses

Before the Superior Court and in the appeal to the Supreme Court, the Liquidator
characterized the proposed payments to the AFIA Cedents as administrative expenses within the
scope of RSA 402-C:44, I, which defines the “costs and expenses of administration”™ to include
“the actual and necessary costs of preserving or recovering the assets of the insurer.” The ACE
Companies and Benjamin Moore disputed the Liquidator’s casting of the proposed payments as
administrative expenses. (See Order on Remand at 7, 9-10.) It is the ACE Companies and
Benjamin Moore’s position that such a classification of the payments is not supported by the
language of the statute, the applicable case law or public policy.

It is also the ACE Companies and Benjamin Moore’s position that in relying on RSA
402-C:25,1V and VI, and RSA 402-C:1, Il and IV, in the Order on Remand the Superior Court
simply restated its original (and now vacated) finding that the Proposed Agreement is
“authorized under the broad array of powers granted the Liquidator under 402-C:25, and is
consistent with the goals and purposes of the statute to protect the interests of the insureds and
creditors.”

Accordingly, a substantial basis exists for a difference of opinion on the controlling
question of law identified above.

B. Resolution of the Issue of Whether the Proposed Payments to the AFIA

Cedents Qualify as Administrative Expenses Will Materially Advance the
Termination of, or Clarify Further Proceedings in, the Subsequent Litigation

The Superior Court noted that a decision by the Supreme Court that the proposed

payments to the AFIA Cedents do not qualify as administrative expenses would resolve this key




issue. (Order on Remand at 13.) Itis also likely that a determination that the proposed payments

are administrative expenses would help frame the issues, thus clarifying further proceedings and
streamlining the litigation before the Superior Court.

C. Opportunity to Decide Issue of Importance
An interlocutory transfer would provide an opportunity for the New Hampshire Supreme
Court to decide an issue that is of obvious interest to that Court, but was not decided on the
previous appeal. The administrative expense provision is a core provision in the statute, and the
issue of whether the proposed payments to the AFIA Cedents qualify as administrative expenses
is of critical importance in this liquidation and future liquidations in New Hampshire. Also,
since virtually every state liquidation statute refers to administrative expenses, a decision by the
Supreme Court could have far-reaching consequences throughout the United States.
IV.  Counsel
The names and addresses of the lawyers involved in this appeal and the names of their
respective clients are as follows:
Liquidator: Suzanne M. Gorman, Esquire
Civil Bureau
NH Department of Justice
33 Capitol Street
Concord, NH 03301-6397
J. David Leslie, Esquire
Eric A. Smith, Esquire
Rackemann, Sawyer & Brewster

One Financial Center
Boston, MA 02111

Benjamin Moore & Co.: Andre Bouffard, Esquire
Eric D. Jones, Esquire
Downs, Rachlin Martin PLLC
199 Main Street
P.O. Box 190
Burlington, VT 05402




ACE Companies: Ronald L. Snow, Esquire
Orr & Reno, P.A.
One Eagle Square
P.O. Box 3550
Concord, NH 03302-3550

Thomas Wamser, Esquire
ACE USA Legal Department
1601 Chestnut Street, T1 15A
Philadelphia, PA 19103

Gary Lee, Esquire

Pieter Van Tol, Esquire
Lovells

900 Third Avenue, 16" Floor
New York, NY 10022

Gail M. Goering, Esquire
Lovells

One IBM Plaza

330 North Wabash Avenue

Suite 1900 _
Chicago, IL 60601

V. Record

Copies of the applicable statutes, pleadings, affidavits, transcripts, and orders are
contained in the Joint Appendix and the Liquidator’s Appendix previously submitted to the New
Hampshire Supreme Court. In addition, the following exhibits are annexed hereto:

Exhibit 1: Order on Remand.

Exhibit 2: Transcriptio'n of the oral argument before the Supreme Court on July 15, 2004.

Transfer Ordered:
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1. Merrimack County Superior Court Order on Remand, dated October 8, 2004
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Liquidator’s Appendix including citations to relevant statutes and case law previously submitted
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

- In the Matter of the Liquidation of
The Home Insurance Company

ORDER ON REMAND

This matter is before the Court on remand from the Supreme Court. The remand order
vacated this Court’s order of April 29, 2004 and the June 1, 2004 addendum thereto. A status
conference was held on October 4, 2004 to discuss the Supreme Court’s remand order and to

provide an opportunity for the Liquidator and the intervening parties to narrow the issues and

agree on an efficient procedural direction going forward.

BACKGROUND:

The Home Insurance Company, a New Hampshire domestic insurer Qi&\ é substantial,
historif; business presence in the United Kingdom, through an unincoﬁoratéd branch office, was
ordered into liquidation by the Memimack County Superior Court on June 9, 2003. While Joint
Provisional Liquidators have been appointed by the High Court of England and Wales with
respect to tfw branch office business liabilities generated by the Home's presence in the United

Kingdom, the provisional liquidation proceeding in the United Kingdom is ancillary to the

i

v

~
N

proceedings in this Court. This Court understands that the primary purpose of the proccediﬁg in
| the United Ringdom is to protect and preserve assets as effo.r‘ts are made by the Liquidator to

achieve an efficient and fair distdbution of those assets to claixl-hants_in the liquidation éstate.

Regardless of the domicile of the claimant, or where the coverage was wiritten, all claims willr‘pc

filed in the proceeding overseen by this Court and consistent with procedures approved by it.
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In February 2004, the Liquidator endorsed a compromise reached in the United Kingdom
between the Joint Provisional Liquidators émd an Informal Creditors’ Committee of certain
reinsureds of the Homc known collcctwely as the AFIA Cedents The agreement and

.éomprorruse. prowdcd that the quuxdator would first “scek approval of the supemsmﬂ New
Hampshire Court” for purposes of securing a “New Hampshire Order”; the Joint Provisional
Liquidators would then “seek sanction of the English Court in respect of the Schemc" and

.ﬁnally, t};e Joint Provisional Liquidators would seek an order from the English court for

remission of the assets to the New Hampshire Liquidator for administration gnd distribution. See -
Letter of Agreement dated January 22, 2004 at paragraph 1.1.2. In accord with t;c scqﬁencc of
events as anticipated by the parties to the agreement aﬁd compromise, the Liquidator filed a
motion with attachments and supporting documents on February 22, 2004 seeking review and
approval of the agreemcnt‘in Merrimack County Superiqr Court.

‘Th:: ACE Companies and Benjamin Moore & Co. sought to intervene, with the former
filing an Assemed-To_Petition to Intervene and the latter, a Motion to Intervene. No objections
were filed and this Court granted both parties' requests on April 5, 2004. Both ACE Companies

and Benjamin Moore & Co. filed pleadings and memoranda objecting to the agreement and

compromise with the AFIA Cedents. Inresponse, the Court scheduled a status conference on

Aprl 9, 2004. .

e
At the conference, the parties agreed that the issues to be determined were: whether an

evidentiary hearing was necessary to determine whether the Court should grant or dény the

Liquidator's motion for approval of the agreement, what the scope of any evidentiary hearing

should be; and what discovery the parties needed to complete prior to any further hearing. See

April 9, 2004 hearing transcript at pages 3-5. The parties agreed with the Court’s assessment
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that whether or not the Liguidator had the statutory authority under RSA chapter 402-C to enter

such an agreement with the AFIA Cedents was a matter of law which could be decided \,l;rithout
. conducting further disc_:_ovfcry.. See Aprl 9, 2004 transcript at pages 7-10 and pages 19-20. The :
partiés:'also agreed thaf whether the Liquidatm; had abused his discretion in éndorsincr the
agreement, 1.€., wh.f:ther the agreement was reasonable, would be determined only if the first
question was decided in favor of the Liquidator. (Id.)

Aﬁer the April 23, 2004 hearing, the Court issued an order finding that “under the
circumstances of this 1iqﬁidati0:1 as explained below, the agreemenf proposcq by the 'Liqggdator
is authorized under thc'broadr array of powers granted the Liquidator under RSA :10?_—C:25 and is
consistent with th_e goals and purposes of the statute to protect the interests of the insureds and
creditors.” See Order of April 29, 2004. ACE Companies and Benjamin Moore & Co. appealed
this ruling. |

In its Order of September 13, 2004, the Supreme Court enumerated the following
questions upon which it requested specific discussion and findings:

(1) Whether the New Hampshire liquidation proceedings should be stayed pending the
completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the New Hampshire court has an independent obligation to assess the
fairness of the agreement with the AFIA Cedents;

I
b

(3) Whether the intervenors have standing to contest the agreement;
(4) Whether the "Necesswy of Paymcnt Docmne" or some other equxtabie doctnne

authorizes the Liquidator or court to vary the mandatory priorities set forth in RSA 402-C:44

(Supp.2003); and




(5). Whether the payment to the AFIA Cedents qualifies as an administrative expense

under RSA 402-C:44, L.

DISCUSSION:

" The questions from the Supreme Court will be addressed out ofsequénc’e with the
threshold questions of standing and comity addressed at the outset because of their potential for
limiting parties or delayi

ng the liquidation in deference to another jurisdiction.

3 Whether the intervenors have standing to contest the agreement

Benjamm Moore & Co. asserts a right to intervene based upon its status as 2 Class II,

policyholder claimant “with numerous open liability claims”. See Response and Objection of
Benjamin Moore & Co. to Liquidator's Motion for Approval of Agreement and Compromise

with AFIA Cedents, 3/18/04. The ACE Companies assert an interest in appro:éimatel}

13 million dollars worth of Class V claims to be filed in the liquidation. S_e;: Objection and
Response of ACE Companies to the Liquidator's Motion for App;ovél of Agreement and
Compromise with AFIA Cedents, 3/19/04. The initial pleading of ACE Companies also makes
clear that Century Indemnity Insurance Company hasa sﬁbstamial Busincss interest in the
liquidation in its rol

¢ as run off manager and indemnitor of the AFIA Cedent liabilities. The

Court granted the motions to intervene on April 5, 2004 without objection, finding the interests

of each of the intervenors were potentially at stake based on the foregoing facts. See Snyder v.
H Savings Bank, 134 NH 32 (1991); NH Practice Civil Practice and Procedure, §6.26 1367 "
1997. |

Though the Liquidator addressed the issue of ACE Companies’ standing at the Apnl?9

2004 hearing, he did not object to 1t stating that * as far as a legal standing issue, we have not

really suggested thatas a legal constitutional issue they (ACE Companies) lack standing, but we

/3



. contmuc to ralse it

1 (sic) think we have fairly raised an eqmtable argument about what they are really about here.

They‘re here about protecting their own interests and I think that’s a fair argummt and we'll

See Apnl 9, 2004 transcript at p. 26. The Ltqmdator made no obscrvauon
asto the standing of Benjamin Moore & Co. The qumdator s posturc with regard to the

standing of ACE Companies, at least as presented in Superior Court, was really an argument as

to fairness, that is, whether it is fair to allow the ACE Companies to contest the agreement

which, if abrogated, would result in a windfall to those companies and render the liquidation

estate unable to fully collect 2 substantial reinsurance asset.

At the status conference on October 4, 2004, the L1qu1dator represented that he aarced

that the ACE Compamcs and Benjamin Moore & Co. have standing to imewens for the purpose

ofcontcstmg the agreement at issue. The Liquidator reserved the right to argue that ACE

Companies and Benjamin Moore & Co. do not have appellate standing to contest the agreement.

This would be an issue appropriately raised on appeal.

The Court finds that the direct interests of ACE Companies and Benjamin Moore & Co.

are interests that would be prejudiced absent an opportunity to respond and demonstrate the

potential harm that might be posed by the Liquidator’s endorsement of the agreement at issue,

about which they have raised Various.questions. Asmussen v. Comm. Dept. of Safety, 145 NH

578 (2000). Accordingly, ACE Companies and Benjamin Moore & Co. have standing to i

BN
challcnwe the acrrecment )

(1) Whether the Ncw Hampshire liquidation proceedings should be stayed pending
completion of the regulatorv and judicial proceedings in the United Kmﬂdom

At the status conference on October 4, 2004, the Liquidator, ACE Companies, and

Benjamin Moore & Co. agreed that the New Hampshire liquidation proceedings should not be

delayed pending the completion of the regulatory and judicial proceedings in the UK.




Nonetheless, with regard to comity, the Supreme Court has directed this Court's attention to

Allstate Ins. Co. v. Huehes, 174 B.R. 884, 890 (S.D.N.Y. 1994) as it may relate to staying the
New_‘_Hamps}ﬁre proceedings pending any regulato_ry and judicial proceedings that may occur in
the United Kingdom. AM inw;olves thcri'hrsolvcncy of five affiliated éomﬁanies coh'er:tive])'f
known as the KWELM companies. As UK companies, they were subject to the provisions of the
UK Insolvency Act of 1986, and the action in the U.S. Bankruptcy Court would have been filed
dCFCHSiV.P‘.Iy as an ancillary procccaing to enjoin U.S. actions that might have been, or had been,
filed against them. The circumstances of Allstate are the opposite of those in this case, as this

. Court serves, as explained above at Page 1, as the plenary Court with regard to t}:e: insolvency of
the Home Insurance Company, a New Hampshire dqrﬁestic company.

(5)  Whether the payment to AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44.1

" At the status conference on October 4, 2004, the Liquidator, ACE Cdmpanies and
Benjamin Moore & Co. agreed that the Court’s determination as to whether the payrﬁent to
AFIA Cedents qualifies as an administrative expense under RSA 402-C:44, 1is a matter of law.

The parties again agreed that the issue could be determined without submission of further

evidence or briefing.

Substantial pleadings, memoranda, and affidavits were submitted to the Court regarding

the Liquidator's Motion for Approval of the Agreement and Compromise with AFIA Cedents. l\;;?\ig‘\
At the hearing on April 23, 2004, a signiﬁéaﬁt portion of counsels’ argpmentsm} this matter

were focused upon the statutory distribution schem; reflected in RSA 402-C:44 and other

provisions within RSA chapter 402-C that provide authority to |:'hc Liquidator.

The Liquidator stated that the agreement and compromise would provide financial

incentive to AFIA Cedents sufficient to promote filing and prosecution of claims, enabling the
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liqgidation to appropriately tap the ACE Companies on the resulting liabilities. The Liquidator

argued that, absent the dynamic created by the agreement, his collection of a substantial asset
was at nisk bccausc AFIA ‘Cedcnts would not be inclined to pursue claims with the liquidation
estate, excépt to ﬂ;w extent that those AFIA Cedents had a sétoff oppﬁrtunity as providéd for
under RSA 402-C:34. The Liquidator further stated thatlthe ultimate purpose of the compromise

and agreement was to financially enhance the Class II claimant distributions without impairing

~ the prospects of the Class V claimants.

ACE Companies and Benjamin Moore & Co. argued that the Liquidator’s endorsement
ignored the mandatory hature of RSA 402-C: 44 and created an impermissible su.t')class of
"Class V claimanss, AFIA Cedents, who would receive a distibution, while other claimants
within Class V would receive no distribution at all. Additionally, the ACE Companies and
Benjamin Moore & Co. argued that the payments to AFIA Cedents could only be characterized
as claims payments, as the process used to determine their value would be, in essence, a claims
determination process. As such, they argued that those payments would be made to a subset of
Class V claimants in violation of RSA 402-C: 44 and RSA 402-C:25, XXI. Finally, both ACE
Companies and Benjamin Moore & Co. argued that the sheer size of the aggregate payment

defeated the Liquidator's efforts to characterize it as administrative.

The Liquidator asserted that the New Hampshire insurance liquidation provisions were tq

be 'nroadlj,r construed under RSA 402-C:1, IIl, and IV. He aiso cited RSA 402 25, IV VI, and

XXII, as specific provisions whxch he arcrucd provided the’ neccssary authomy for the agreement

at issue. The Liquidator argued that any monies received by AFIA Cedents under the agreement
were administrative expenses, necessary to enhance the distributions to Class II policyholder

claimants and preserve to the fullest, a substantial asset of the estate. In the alternative to

u
U
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classifying the payments as administrative expenses, the Liquidator requested that the Court

consider the application of various equitable doctrines, such as the Necessity of Payment
Doctring, to support departure from the statutory distrib_ution/ciassiﬁcation scheme

“Consistent with the understanding of the parties reached at the Apri-l 9 de-’lstams
conference, the Court first consiaered and determined whether, as a matter of law, RSA chapter
402-C authorizes the Liquidator to enter into an agreement such as the one at issue. In its
analysis t'ﬁe Court considered that t;ne provisions of RSA chapter 402-C are to be liberally
construed and that the purpose of the statute is to protect iﬁsurcds, creditors and the general
public. RSA 402-C:1, Ill and IV. The Court a!_so considered the nature and comp;exity of The
Home Insurancc..(jompany‘s insurance and reinsumlancc business, and that its substantial
involvemnent in the London market posed significant challenges to the Liquidator. Asthe
periodic reports of the Liquidator have been filed, and various matters have been presented to the
Court for reviévs;r, it has been made clear that Lher largest single asset of the Home, ap.parcntly not
an uncommon situation for companies in its category, is the reinsurance asset

The Court also recognized the circumstances which put collection of the asset at risk

particularly the fact that AFIA Cedents would have little reason to file and prosecute claims if
neither setoff nor actual distribution were likely, The Court’s concem in this regard was
supported by affidavits submitted by the Liquidator: See affidavits of: Gareth Howard Hughes, ‘ .
Joint Prov151ona1 L1qu1dat0r at Paragraphs 12-15; Rhydlan Williams, Head of Pools, Security, oo
and Insolvency at Eqmtas at Paragraphs 7-10 and 12-13; and Gemot Warmuth, Counsel for
Zurich Versicherung, at Paragraphs 6-10. Additionally, the Court gave weight to the

Liqﬁidator‘s representation that the AFIA Cedents “presented a problem that nobody else could
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present” ( See April 23, 2004 transcript at page 17) and th

at the structure of the agreement was

necessary to preserve and recover assets. RSA 402-C:44,1.

In ruling in favor of the legality of the agreement, the Court found that the Liquidator’s

cndoré'ement of the agreem*nt sought to maximize assct recovery and was ‘cons

istent with the
broad purposes and goals of the statute to protect the interests of insureds and creditors. RSA

402-C: 1,11 and IV. The Court also considered the various and more specific provisions upon

which the Liquidator relied in endorsing the agreement. RSA 402-C:25, 1V, VI, XXIL The

Court found that “the agreement proposed by the Liquidator was authorized under the broad

array of powers grantcd" the Liquidalor under RSA 402-C:25" and that with the a-é,rrccmcnt the

Liquidator would be able “to marshal substantial assets to be distributed to creditors which

would otherwise be unavailable.”” See Order dated April 29, 2004.

In making the determination, Court again considered the situation which the Liquidator

sought to address through the endorsement of the agreement and compromise; the fact that

payments to the AFIA Cedents would result in substantial economic benefit to Class 11

claimants; and the undisputed fact that Class V claimants would “receive nothing with or without

the agreement”. Se¢ Order dated April 29, 2004 and April 23,2004 transcript at 54, Finally, the

Court considered that under the agreement and compromise no greater liability was imposed on

the Ace Companies than existed prior to this dispute.

\:\}\ .\
In addressing the dsSpute over the characterization of the paymcnts to be made to AF1A )

Cedents, the Court considercd ACE Compamcs and Bcnjarnm Moore & Col's arcruments that

the aggregate payments were simply too substantial and too closely tied to claims procedures for

evaluation purposes to qualify as administrative expenses. The parties may have disagreed as to

the exact value of ACE Companies’ indemnification of Home liabilities, however it was carried
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on the ACE Company books as a liability in excess of § 200 million. See April 9, 2004

transcript at page 50. The Liguidator estimated that approximately one-third of the amounts

“collected on the AFIA liabilities would be distributed to the AFIA Cedents, with the remainder to

be recovered by the liquidation estate.

The Court's order of April 29, 2004 did not specifically state that payments to the AFIA

Cedents under the agT'ecmcni were administrative expenses under RSA.402-C:44 1. This was

an oversight as the Court attempted to explain why the Liquidator had the authority to incur such

an administrative expense without plainly stating that the payments to the AFIA Cedents were 2n

.

administrative expcnsé under RSA 402-C:44, 1. The Court hereby clarifies that in previously

ruling that “‘under the circumstances of this liquidation as explained below, the agreement

proposed by the Liquidator is authorized under the broad array of powers granted the Liquidatof

under RSA 402-C:25 and is consistent with the goals and purposes of the stﬁmte to protect the

interests of the insureds and creditors”, the Court necessarily found that the 'paymc:ﬁts to the

AFIA Cedents are administrative expenses. They are “actual and necessary costs of preserving

or recovering the assets of the insurer” under RSA 402-C:44, 1.

(4)  Whether the necessity of payment doctrine or some other equitable doctrine

authorizes the Liquidator or the court to vary the mandatory priorities set forth in
RSA 402-C:44 (Supp. 2003) '

~.

In its order of April 29, 2004, the Court did not specifically address equitable doctrines \

~

such as the “Doctrine _ofNecessity” raised by the Liquidator because the Court determined that

the statute zllowed such an agreement. However, in answer to the Supreme Court’s question, the

Court agrees with the position of ACE Companies and Benjamin Moore & Co. that specific

equitable doctrines may not override a statute enacted upon a particular topic. See Wormwood

v. Association, 87 NH 136, 138 (1934) (rejecting trial court’s assumption that 2 “court in equity
-10 -
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has power to override the statute law of the state and enjoin the ejection of a tenant by his

landlord whenever it finds the purposes and motives of the landlord to be reprehensible.”)

In finding that RSA chapter 402-C authoﬁze; the contract at issue, th_e Court did find that
thé sté:fl.itc éffords equitable conside'rat.ion and ﬂex-Ibility. ina nurﬁber of provisions Sere e.g. RSA
402-C:1, III (statute “shall be liberally construed to effect (its) purpose.”); RSA 402-C: 1, IV
(“The purposc of this chapter is the protection of the interests of the insureds, creditors, and the

S
public gencrally 2); RSA 402-C:2¢, XX¥ (enumeration... is not a limitation nor does it excludc
his right to do such other acts not herein specifically enumerated or otherwise provided for as
are necessary or expedient for the accomplishment of or in aid of the purposes of?the
liquidation.”). _Morc specifically, the Court concluded that the Liquidator properly took action
to “collect all debts and monies due and claim$ belonging to the insurer” and was “doing such
other acts as may be necessary or expedient to collect, conserve or protect” assets or property.

" RSA 402-C:25, VL.

(2 Whether the New Hampshire Court has an independent obligation to assess the
fairness of the agreement with the AFIA Cedents

The Court recognizes an independent obligation to assess the faimess of the agreement

with AFIA Cedents. After the April 23, 2004 hearing, the Court issued a supp]efnemal order on

June 1, 2004 which clarified that a further hearing was not necessary to determine this issue

The Court Order of April 29, 2004 granted the Liquidator’s Motion BN
for Approval of Agreement and Compromise witht AFIA Cedents.

The Ocder did not expressly address the altemative request by

ACE Companies and Benjamin Moore & Ca, for further

evidentiary hearing to determine whether the Liquidator exercised

his authority reasonably by endorsing the agreement. The matter is
clarified below.

The agreement at issue was pursued in conjunction with the

Provisional Liquidation in the United Kingdom. The Joint
Provisional Liquidators appointed by the High Court and the

< T «
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Informal Creditors Committee established under English law
negotiated the terms. In endorsing the agreement, the Liquidator
moved to marshal assets and secure access to an estimated §23 1
million of ACE Companies reinsurance and indemnification
obligations. The ACE Companies' interest is directly contrary to
the liquidation’s interest which is to maximize opportunity to
access this asset. '

In the absence of the agreement, AFIA Cedents whose filing and
prosecution of claims triggers the reinsurance and indemnification
obligations of ACE Companies, have little incentive to file claims.
Under the specific financial realities of this liquidation, Class V
claimants would bear the expense of filing and prosecuting claims
without realistic prospect of any distribution. Under the agreement
and in conjunction with their filing and prosecution of claims,
AFIA Cedents in the aggregate will retain approximately $50
million for distribution to approximately 200 member companies
under a formula governed by the terms negotiated. The remainder
will be largely available for distribution to policyholder claimants
with approximately $10 (million) to be retained for administrative
expenses in the United Kingdom Provisions Liquidation.

-

As noted above, the terms of the agreement were negotiated in
conjunction with the Provisions Liquidation in the United
Kingdom. The agreement will be the subject 6f further
proceedings and applications for approval in both regulatory and
judicial settings in the United Kingdom. Further, as noted in the
April 29, 2004 Order, neither the Financial Services Authority, the
regulator in the United Kingdom, nor the National Conference of
Insurance Guaranty Funds Reinsurance Commutation
Subcommittee of the Home Insurance Company in Liquidation,
both of which have reviewed the agreement, have objections to it.

The Court hereby clarifies that, under these circumstances, a
further evidentiary hearing into whether the Liquidator has

reasonably exercised his authonity in endorsing the agreement k
would not be helpful.

Given these circumstances, the Court was satisfied that the'agreement was fair and reasonable.

Since the remand order, ACE Companies and Benjamin Moore & Co. have requested an
evidentiary hearing to afford them an opportunity to inquire into whether the agreement and

compromise are necessary, and if so, whether the tzrms of the agreement were reasonable and

z 13 =
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fair. The Court is unsure whether the Supreme Court remand order finds that there are

-inadequate bases to find that the agreement is fair and reasonable. For this reaéon, the Court asks

the parties to request clarification on this point when this case returns to the Supreme Court.

This'é-ourt will hold a further hearing on the matter if its ruling that the payment td AFIA -
Cedents qualifies as an administrative expense is upheld by the Supreme Court and the Supreme
Couurt finds that a further hearing is necessary to determine the faimess and reasonableness of the

agreement.

In sum, at this point the Court requests that the Supreme Court decide the legal issue,
whether the payment to AFIA Cedents qualifies as an administrative expense, be*fore the Court
conducts any regsonablencss/faimess hearing. If the péyment is not an administrative expense,
the issue is resolved. Ifitis, this Court will schedule a further hearing to determine the
necessity, fairmess and reasonableness of the agreement ifso_dirccted by thcr Supreme Cou_rt.
The nétur'e: of the hearing, i.c., by offer of proof or by taking evidence, will be determined at a
future scheduling conference. In the meantime the parties may conduct discovery limited to the
necessity, reasonableness, and faix.'ncss of the agreement.

Because the Supreme Court has not maintained jurisdiction of this matter, parties wishing

to appeal aspects of the Court's Order on Remand will be required to renew the appeal process

and pursue whatever opportunities may exist for an expedited disposition.

CONCLUSION: ‘ ;

1: ACE Companies and Benjamin Moore & Co lh-avc standing to contest the

agreement and compromise;

2. Consideration of a stay of the New Hampshire proceedings is not appropriate to

the circumstances of this matter;

=15
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3y - Specific equitable doctrines such as the “Necessity of Payment Doctrine” may nat

override a statue enacted upon a particular topic;

4, The parties agree ihat the record 1s adequate to determine the legal issue of
Whetﬁ;r“thc payments to AFLA Cedents are an administrative expens; |

3 For the reasons stated above, the Court rules that the payments are an
administrative expense authorized under RSA 402-C:1, Il and IV; RSA 402-C:25, IV, VI and
XX, and RSA 402-C:44, I;

6. ACE Companies and Benjamin Moore & Co. may appeal the Court's finding that

~

payments to AFIA Cedents are administrative expenses.

1 - The parties may conduct discovery limited to the necessity, faimess, and

reasonableness of the compromise and agreement.

8. The Liquidator will request that the Supreme Court clarify whether further

“evidence is necessary to determine the faimess and reasonableness of the agreement.

SO ORDERED:
DATED: /90 zf ZO%

hleen A. McGuire
ssociate Justice

- 14 -
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EXHIBIT 2

THE STATE OF NEW BAMPSHIRE
SUFREME COURT

In the Matter of the Liquidation of
The Homc In;urancc Comp any

'No. 2004°0319

TRANSCRIPT OF JULY 15,2004 ORAL ARGUMENT

The first case this moming is 2004-319, In the Marter of the Lignidation of Home

Insturance Company.

GAIL GOBRING:

-

May it please the Court. My name is Gail Gosring and I represent the Ace Companies /

We are one of the appellants in this matter.

'I'he proposgd Agl‘ccmtnt that is at issve in this appeal was cnter&d into becausc 844 Of v
the Naw Hﬁmpshm Insurers Rehabilitation and quuma’lon Act provides a dlsmccntwc to
certain credjtors that the Liquidator doesn’t like, Hz therefore seeks to make &n end-run amund!-/
§44 of that Act to pay a subclass of creditors that are not entitled to receive 2 distribution of””
assels for their claims before the claimas of higher priodty ereditors are paid in full. The assetst””
that the Liquidator seeks to distribute to this subclass of classified creditors are essats that they/
intend to collect from companies that are members of the Ace Group, my clisnt. To get a.rouncLV

. 544, the qumdamr has madc vasious: argumcnts why his paymcnts cmnc. don’ t wolatc §44 or v &
:.'c:v::n if tiey do, noncthcless should be ﬂme"’"fd_ The Gng‘mﬂl JUSUﬁCa“Oﬂ was that ‘ha‘/ ;

Agreement was a compromise of 2 dispute and that therefore it §hou‘ld be appro\red on that basis /

Later the argument was, well, these are an administrative expense end can be justiﬁcd'then:‘fc‘:rc‘/

to be paid as a Class 1 expense of the estate befare any creditor claim is paid. That seems to br:‘:/

the lead argument that is being made on this _appce.l. Finally, and also the basis adopted by thc/

2y
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Superior Court in its order, the payments were, the Liquidator said, julstiﬁcd even if thr:y/

contravened §44 of the statute because the Liquidator hes a broag powc: Lo callect assets of the\/

collectmg of the asscts was/
consxstcnl with [hg gcneral pm—poses “of lhc Rchabshtp.uon and hquxdatlon Act

estate, the Agrccmeﬂt would ma‘ule them to do that, Emd that the

1 f P

te ga:dlcss /

e
whether the distributions were in violation of 844 of that same Act, : '

All of these justifications, the Ace Companies submit, are wrong. First of all, §44 isy”

mandatory, not permissive. The word “shall” is used no less than three times in this section that/

was drafted and enacted by the New Hampshire Legislature. No payment shall be made uni]v”

every other creditor in the class before lower creditor Classes ere paid. No subclesses shall bov”

created. The dcc1s1ons of this Court make clear that thc judgment of the legislature should not be v

substituted. The legislature’s own judgmeat should contral, And the B!ackt}*ome dCCSSIDn of v’

" this Court rr:cent]y made that clear]

p V.M"
ety e
JUSTICE () ¢ Duqten’—

%xL*JL Ua“”*‘ k’Lh& s i 1 ' elas
mend- o free Phin Clacs
o Ak e it soi Mwﬂweﬁb

Yo Uass IT claseants . Wao she
Conect o Heat h,clm'.ﬁ 2

(totally inaudible, Judge is too far away from microphone.]

GAIL GOERING:

If the Agreement would be approved, the argument is that the monies that sare collected v

would then enable a greater distribution to be made to Class 2 creditors. That is assurming r.hat /

W
t’nose claims are valid and coﬂex:nble ag'.unst the Acc Compamcs as rmnsurancc The Acc \/

|
Cumpames have: mdxcatcd in their bncf that thcy bc:hcve tﬁal t}us type. of a sohcuatmn of 2 clam ‘/ 3
against Home is a claim that has been 2 collusive claim jn viclation of obligations that the Home»"

owes to Ace as its reinsurer and, therefare, it is questionzble whether those claims. are p”

v

recoverable under the reinsurance contract,

23
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JUSTICR (9)D+)14n '
(N> ot ek
As 2 matter of fact, dozs the [inaudible] support &ﬂnding’?
IS
GAJL GOERB*IG '

Docs the L'CCCIId Suppon the ﬁndmb !hal:'? /
JUSTICE (?):

Goaudible) He Modiy Rat b tprecmat bene At lnso 2 Clommanfs
AEGCERNG: ’M(““L“a’ ééﬂd"m”"‘ Meore, [s fat -H-rﬂapuizbfﬁ o PR Md

3
{ 0
]
gc e Tt age
If you assume \. I'm somry, I would submit that it {s not because of tha questionability of v~

he rccovcry of those assets from the Ace Companics. e

Swe (S

Z{TUSTICB (2): At clc
’{ »

/ How .am Class 2,3, and 4 creditors harmed by this arrangement? v

. (_EAILGOERING: : |

h ‘ ‘Cl'as's.?.,' 3 an.d 4 .Crcdi.tors alre harmcd by this :;rrangc.;'n'-cnt bf':caus.e assets that n-alight /

othcrwise have been xecovered, had the claims been validly filed against the estate, not ¢ I ‘
collusively obtained. Assetyfecovered on thoss claims could be jeopardized and, therefore, v

assets will not be available to be made to Class 2, 3, and 4 clajments,

JUSTICE (?):%404.

'\
Im not sure I follow that. In this case, the—e. is gomg to be about $72 million madc
avanlablc : A - - ' : oL T g .
GAIL GOERING

If you assume that that amount is pmpady recoverable from the Ace Companies-under v

the Reinsurance contract some monies wou\d be paid to the estate, that is true, half of which v*

under the Agresment would be disttibuted to the AFIA Cedents and half would be made ~
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available to the remamdcr of the estate to pay administrative €xpenses and then the next level v

classes of creditors until the assets arc exhausted, /
\
JUSTICE () Brodaje ot WA

SO "”thom this A"rcﬂmﬁm WDUld Cla.ss 2 3 and 4 crcdttors rcce:v;a less moﬂc}}? v
GAIL GOERING:

Itis the Ace COmpam:i posttion that thc}’ will, because it jeopardizes the reinsurance v
recovery to colludc to try gé callect it, v

I have just one minute .remeining because I'm splitting my time with M. Bouffard but 1+

would like ta point out thﬂt the consequence of the Supcnor Court’s Order is that it makes cvery v

claim thaz is backcd by an asset, Whether held bya Class. 5 creditor or even a Class 2 creditor, the v/

subject of negotiation with the Liquidator. . v

" JUSTICE (?)Zﬂiaﬂr (L\L‘ . :
Why aren't these expenscs? Why isn’t the $72 million properly characterized 2s anv”

expense, an administrative expense, associzted with marshalling assets? What's wrong with that v

2
argument?

GAIL GOERING:
e g Well, first of all, administrative expenses historically in all insolvency procwdings'eng:/

l \
ncamsurance ones, are t’mngs like attomeys focs rent, mvesugauvc cxpenses, and s0 forth

This is not in that-form or cha.ractcr And it's very dxfﬁcult ;o call tius an administrative cxpense ‘>\' -
when what it Is, is actually, it's based on a‘claim that hag to be made against the estate. It's v~

based on 2 recovery that has to be made on those claims from a reinsurer, and 50% of the amount v~

of a claim that gets filed in the estate gets paid to the class creditor, That doesn’t Jook like an v

v’
edministrative expense, it looks like a distribution of sssets and in fact, Isubmit it is
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TUSTICE DALIANIS:

Onc question, consel. Your red light is on, but I'm curious about why you think you ¥~
have standing. v’
There arc a nurnber of reasons why. First of all, the standing issue was not ralsed by the v

Liguidator, thé trial court. I will leave that ;to one sids and concentrate on the person aggricved v

v’
aspect.

First of all, the Ace Companieg are otherwise Class § creditors of the Home They onlyv”
become debtors, and even only some of them become debtors, on & contingent basis. I the »
Agpreement is appl:oved, then some of the companies ;occoma debtors, But even that set to one v’
side, if you look at the Agreement jtself that is proposed to be approved, the Ace G%oixp v’
Cqmpams:s are the' actual target of that A,g;reemcm Tncy are menLLoncd in the Agrtcmant no s
less than 10 times. For them to not be ablc to‘ com‘c in and challe_nvc the \'ahdxty of thc/"
Agreement of which they are a target is wrong, and they arc aggrieved by thet Agreement. The ¥’
Agreement involves, the Acc Companies submit, collusive ¢laims that would not have occurred v°
in the ordinary course. No insurer would go out and collude with a palicyholder ta have a claum/l
made against it. But that is what's happening here, and that's in violation of Home's duty ofv"’

N\
utmost gcod fmt‘n to thc Acc Compamc.s to minimize the clzums acmnsr; its r_c\nsuxcr. On that /

-hasxs it's.also aggucvcd : - )

_And finally, we've seen the claims now. Some of them have been filed. We've looked atv’

the proofs, and they involve claims that havé previously been denied or are time-barred and therev”

are other aspects of them so they're ¢laims thet the Ace Companies would have to handle andv”

2F
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enalyze and dea] with that they would not otherwise have to, and that also makes them a person v’

sggricved in this situation.
JUSTICE DALIANIS: v
Thankycm Vo

ANDRE BOUEFARD:

May it please the Court. My hame is Audre Bouffard. I represent Benjamin Moore, a v

Class 2 creditor in this cese. The coré issue before the Court, Benjamin & Moore thinks, is v/

whether or not the Legislature will establish the order of priority of distgbution in insurancey’

insolvencies or whethef a liquidator will determine the order of priority in insurance v’
insolvencies. That is the core issue before the Court. The reason that issuc is presented in this v~

appeal is because this Liquidator has entered into an Agreement that tums the priority séhcmc on v/
‘its head,

D L Rt P

If you wxrr/don t youlose. Ithought Benjamin & Moore was making out ﬁnt‘/ M
ANDRE BOUFFARD:

d

Well, that's what it Jooks like on the surface, Your Horor, and it js sort of like that ssaying

“when it is too good to be true, maybe it is”. I don't know as a Class 2 creditor whether or nul\/

Benjamin Moore would have bccn better off. 'I‘ncm is a very bi B prermsc that underlies allof th:;’
quuxdator 8 argumenrs héfe end that is thet these clmms would not have been filed by the AZFIAV" hy :
Cedents. That is an assu@pt:on, that js a hugc assumption and the only basjs for that in thev”
recard in this case is affidavits submitted by self-interested AFIA Cedents. These are insurancev”

companies that have ceded risk to the Home and who have every incentive to try to come up with v

27
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a scheme that will enable them to make some recovery when in the ordinary course, based upon v/

cstimates that have becn made in this case, there would be no recovery #

 JUSTICE %:

If the schcme so-callcd gdcs throu °h dor_sn
creditors like Benjamin & Moore?

ANDRE BOUFFARD: ,

Well,fassuming that the reinsurance hasn’t been vojded by this collusive scheme. 1v7

Yo
suppase it would, but you also have to consider, Your Honar.',{wd the scheme not been enteredv
into these claims may veTy well have been filed. I am not an expert In insurance insolvency but”

y

my understanding is that it s ordiparly the practice of insurance companies ta file claims in v*

these cases. It takss ten minutes to file a claim in one of these cases. It is not a big, cosny\/

excrtise, You file a claim and you see what happens We don t know whether that would have v
hagpencd in thxs case becausc the sc'neme. was cor\coctcd to incite thcsc cred\to:s to ﬁlc cla&ms. /
Yau have to keep in mind that in 1nsolvency proceedings the norm is that trustees and liquxdarors/
wish to minimize claims against the estate. That is why there is an entire statutory construct here v
cnabling the liquidator to object to claims that are not valid. The liquidator’s duty is to cxaminen”
claims and keep claim.s down for the benefit of those who have valid claims. Here, the hqu1datdrvf '

Ly
is dmno the opposute. 'mn lxqmdamr has entered into an Apreement that is mtcnded to causr:f
. peoplc to file clatms

TUSTICEDALIANIS:

Is there any statutory provision, counsel that you know of or can point to, that wquld v/

tIump 402;C-447 In other words does the Liquidator have a statutory leg to stand on hcre? “"/

30
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.trump the specifics of #44. *
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ANDRE BOUFFARD:

He does not, your Honor. §44 is the hean and soul of this statute. The order 'Df"V/

dlstnbutxon provxsmn is the hcart a.nd soul of any msowcncy statute, 1{ is the heart and sou] of /

the Pcdcral Bankmptcy Cod:, as well That is where the mbbc: meets the road ’I‘hnt is the ~/

centerpiece of the statutory scheme and because it is 50 important, it is a carefully crafted schemev’

that the legistatre Eﬂ'ﬂ'ﬂ‘tj If you look at the Wisconsin statute and the history of the WisconsinY

statute that 1s the basis for the New Hempshire statute, you will see that there is commentary to w/
ine effect that this is part of the statute that was perhaps the most carsfully crafted because it o
so important, and it is Specific, it is mandatory, eﬂg_thcrc is not a single authority that thew”
Liquidator has cited for the proposition that you can get around it and all that the Liquidator has),/

to stand on herc is general statutory powers which really, umier this Court’s decisions, cannot/

]

JUSTICE?:
Why is it that'the Naﬂonal

1Ja4nv (- W
. bogedom 26 tiat says bt Ligu
JUSTICE 7 (totally inaudible) Mwuj;i?fu;s - vpin ¢y b Tams A, dmd;%m
eo e dum: seek @\t seemit an awklly bused. grant of

m%
Wel, this Liguidator is not collecting debts, Your Honor..

ANDRE BOUFFARD:

IUS'I'ICE”(tota‘ﬂymaudxb'te) skl il e langueese is do ohiua acts ‘“““*M‘“mﬁf

. ,g,\“.@d\c“\' o oo\-c'c} presenie, ue p_ueh. AML it's 6. {Jr‘
. ANDRE BOUFFARD:, . -

bvied 3mn¥' of ah{hwuﬁ -
Well, granted jt is a pretty broad grant of authority. 1 would suggest that it is pretty v/

general and nonspecific because it is intended to deal with a myriﬁd of possible circumstances v

thet may come up.

3/ &




J.J.I‘UJ-J PREITL UuJ. 11 UUAJZI'.LI.L.LU HH DEPT DF'- JUSTICE PF’-\GE 42/5?

L
“

TUSTIOR?%: Yo saq 344 bumps it 7
Tlhatabomt-§259
ANDRE BOUFFARD:
B Well, no 1 saiy:'th.'al- §251s not specific erioi:'gh o pm#ild.a'a'. basis f'.or an é;ccéptibﬁ o §44 v
JUSTICE % |
You can't give the Jiquidator broad pawers that will allow the Liquidatar, for instance, to o
create :;ub:.:'Lasses.
ANDRE BOUFFARD:
§44 specifically says that, Your Honor. | v
TUSTICE 7: | |
| Nationally, Insurance Comrmissioners Association, in state, has filed an amicus in ﬂﬁs
case in support of the Liquidator, Is that ccméct?
ANDREBOUFEARD: ¢
That is carrect, Your Honor.
JUSTICE %
Wik is fheve = —
Is there a fallacy in their argument?

ANDRE BOUFFARD:

{;1__

%
'T\U’}" { The Association of Insurance Commissioners?

JUSTIGE 2" - . - . . e S
Yup.
ANDRE BOUFFARD:

Well, as I read their brief, they are relying almost exclusively on the administeative™”

cxpense aspect of §44 end the fellacy in that argument is that the administrative expense aspect v
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of that statute is intended to.be a narrow window within which eertain expenses can he pad that s

are necessary for the operation of the estate. If you look at the commentary on the Wisconsin v

, statutc thc corunentary on tth;sconsm statute oo R o L~
What I am tooking for is, I read the definition of administrative expenses in the statutey””
but what I am trying to ﬁ_nd out frorn you is, they have taken the position that they asc in fgvor\/
of the 'quﬁidator‘s position. Is this a problem dealing with the statute? Is this a problem dealing v/
with the theory of marshslling asscts to the estate? What position have they taken thatis wrong?/’
ANDRE BOUFFARD: *'
Well, 1 th.x‘nk what is motivaﬁng their posilic‘Jln is that insurance commissioners havev’
difficulty accessing reinsurance in some instances because claimants with low priority have 15.5.5./

than a mgmf:cant mccnbve to fllc c1a1ms and this s 2 way for them — they are attcmptmg tov”

strctch the adrmmstratwe expcnae. p:m out of the statiute as a way to address [ha( problcm whmc‘nv/

is a statutory problem that should be debated in the legislature, not this Court

v
JUSTICE %
Thank you. v
ANDRE BOUFFARD: )
- &
Thank you. .
. PETER ROTH: -

May it please the Court, I am Peter Roth from the Office of the Attomey General, counsel v/
to Roger chigny. Commissioner of Insurance, and the Liquidatof in this case of the Home v

Insurance Company. We are here today on the dispute or interpretation of a remedial statute v

which by its terms is to be liberally construed. It is a dispute about whether a Liquidator of an v

10
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insurance company can use the statute coqs‘:stcnuy with the purpose of protecting the interests rd
policyholders by collecting a debt from thc ACE Appellants for the benefit of policy- holders v

 like t.hc Appellant Benjan‘un & Moorc ’I‘nc quusdator has the SUppGrl of the hqmdzhon s/
larg::s\ body of c:edjtors the guamntca funds that filed 2’ armiciis bnef hcrc thé "National v/
Conference of Insurance Guarantee Funds who best represent the intercsts of the Class 27
polieyholder/creditars. They are something like 90% of the overall policy holder debt in thisv”

case, and the National Association of Insurance Commissianers whose Act it is we're operating?”

under and whose Order t’e interpret here today

TUSTICE DALIANIS:

Well, the fact that everybody likes it doesn't necessadly mean that it is legal. I wish youv”

would sort of goTight to the heart of the situation and tell me how you get 2round the mandatoryv”
langlage of §44. R

'PETER ROTH:
The mandatory language of §44 prohibits the Liguidator from making a distribution on 2 v’
claim that would be in violation of the waterfzll of money that flows down. The payment that isv/

being made to the AFIA Cedents in this casc is not on zccount of their claim as a Class 5V

creditor. It is & contingent payment that is made 10 induce them to file and prove their claims i 1q
L1w~

the liquidation. Their Class ains in linz with other Class 5 c.mstors to he-, satlsﬁcd ata 1atcr/’

date if there is cver any money 1o get .th:m.

2 2 X / :l;l. | '-
IUSTICE 7 .
Is that the $72 million, is that what they are gaing to get? ¥ /
PETER ROTH: \/
Thst is correct. ’ .
11
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(including the current bankruptcy code), and yet the banknuptey courts - including the
bankruptey court in New Hampshirc as recently as 1997

-- heve fallowed this doctrine becaunse v
t'ncy Ir_cognizr. the prachr;a] n\.cessuy to bnng in an asset and the way you bnng in an assct ol

someUmcs the best pcoplc to bnng in an ElsSct arc peoplc who havc low-Iymg Juruor c'lzums and/ '
those doctrines are stil] alive and wcll today.

JUSTICE ?:

This is my problem. But can you bring in an asset that will violate the distibution””
formula of the statute? It appears pretty mandatory on its face and with respect to Class 5 v/

creditors it says “thou shall not create subclasses”, so ifthis is not an administrative expense end v
bumped up to Class 1 th:n it scems lo me H-r?t you have created a subclass in violation of the. v
statute, u 7'0\/ :

» i PETE.R ROTH

Wcll we submlt the a:gum”'il that 1{ is not an admlmst.rahve: expensc and that this can LV’ -
be done essentially tumns the entire statute inside out and says that we are no longer going to v~
operate the statute for the benefit of policyhalders, we are going to operate the statute to punishv”

people on the battom of the waterfall. As Justice Duggan pointed out in 2 decision in 2 defense, v’

he said “the object of a remedial statute is to protect the people that are targeted, not to punish ‘:
’ £
; e
thase who arc their antagonists”.

]USTICE.?: ! gl o 2 y 55 S

If it is not an administrative expense, 4t is a distdbution to 8 Class 5 creditor before a ¥

distobution to a Class, 2, 3 or 4 creditar? s -

13
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1

PETER ROTH:

We submit that there Is just not a distribution to Class 5 creditors jn tespect of their Class ¥~
/
5 clmms It just docsn thappen and thc Agrcemcnt isnot set up to work that way.

TUSTICE %

Let me sze if I understand. If this is not an adnﬂnisimtiva expense, but a payment of a¥~
claim to aClass S creditor, is that being paid before a}lcthe claimants in Class 2,3 or 4 are paid?v’
PETER ROTH: o

That is correct. v~
' FUSTICE % s

That violaies the statute. v

PETER ROTH:

We arc sort of going around in circles, I understand But it is an adnumstmnve expense ™’

' bccausc itis not in sau:;‘facuon of thc:r C'iass 5 claxm g
JUSTICE 7:
Understood. Go back to m'y originzl question. If it is not an administrative expense, you v’
loé’e.
PETER ROTH: |

..\
1 d;sa gree because the equitable dcctnn:.s that we spoke of, the doctnnc of nccasmty and v

" the doctnne of the new., value. corollary to the absolutc priority rule thch is rcally this'situation. / N

JUSTICE?

Why isit an ?_xpensc? 1t doesn’t look or soundfmTl like an expense. “// X
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PETER ROTH:

Well, the statute was written very broadly and the statule - excuse me a minute §44(1) v4

doasn t speak of how you can parsc it out and say well i's too bag or it' sto the Wrong people 1
'All it says is mcludmg, hut not 11mnccl to, the actual nccc.ssary costs of prescwmg or rccovcnng/

he assets of the insurer” and the courts around the country that have interpreted administrative
cxpenses have looked at that language jn similar circumstances in bankruptcy contexts because v’
is very similar to what is the treatment in bankruptey courts that finders fees, 2 percentage of thev”
action, or a contingent fee f.or a lawyer also can be an administrative claim. Sometimes these v

claims can be very large = so the size and the nature of the payec doesn’t determine whether it is v~

T v
an administrative expense or nat.

JUSTICE ?:

Well it looks to me like you are paymg and dssmbutmg an assat to a claimant thatv”

doesn’t look and sound hke an expens

PETER ROTH:

Well, we have a situation, and I think it is undisputed in the Superior Court, that without”
the claims being made by the AFIA Cedents, there would be no assetg. There would be nothing v/
to distgbute to ths Class 2 creditors or anybody else. 3: .
IUSTICE - | ' : i\ 5

T‘hat doesn’ tnccessanly make it an, e?:pense A,:,, .-l 2.

PETER ROTH:

Oh, absolutely, It does. In order to induce, and this was again not disputed in the v
Superior Court, to induce the claimants to file thejr proofs of claim and X think it was also

undisputed that they were unwilling to file their claims. And because they were unwilling to file v*
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their claims thcy“nceded to be induced and this inducement is what was negotiated by thev”
Liquidator to get them to do it. Those issues were really not disputed below and I can point to v’

sections in the record where it is evident that those were not disputed. So we have g situation =]+

JUSTICE ? (inaudible) Jsther o bl dopute wo bs b b iy ot Poo.

IAALL g Lwﬁ:ﬁm L oelgnhnde P
PETER ROTH: “rmanis |

, JUSLE t Wbl Hhe, azad tugpends, Tlesk 2
No. 1 don't believe there was any factusal disputs. Ehm in the recard supports that? 1T v
would call the Court’s attention to the discovery materials that were filed by the Ace Group at v~

the Liquidiator’s Appendix, pages 46-66; Ace's Memorandum olf Law and Discovery Issues—
which is the Liqt_l}dator’s Appendix, at 88; and thcr: the transcdpt of Apdl 237 the Toint J
Appendix at 267 ;.&'hcrc -counsel to Ace discussed the disincentive problem as a given and all (;f v
the papsrs that were filed here discussed the dLSlnccntwe problem BS 8 gwcn Ido-l t think therg\/ E

is 2ny serious dnsputc that the AXIA Ccdenu were not mcenhwzcd to file and that thc Agreemem\/

was zn inducement to them.

JUSTICE 7 ( totally inaudible) WMAK alossk the heneGt b chass > &(Auwwv‘frr_" Dy

wiat Y u}f. pa Ty reced sn'opn‘f-'ﬂucf ﬁu—hmrt : I;Lm?_f
PE’I'BRRO'IH: The wyveement benebihy  daaa 2 llur.-a.n‘f's cial says feat ..

I don’t have that handy. T em sorry. ButTdon’t think sgain thero was really any chspute
about that. The dispute Inat was raised by the Ace counsel this mommg suggests that there is m\ B
bcncﬁt to Class 2 becausc thcy ars gomg to ﬁght it tooth and nml all the way.to the end of thc v :
carth and that they are going to make sure that we never get any money out of it, but I think the v/

assumption — we have to go under the asswmption — that thxs is going to succeed 3? that jt'is =~

going to benefit Class 2 ereditors because that is the way it is supposed to wark..

16
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JUSTICE %:

. wm yau tcll me how thls bccorncs an cxp:nsc? How do you say lhls 1s an cxpcnSc’J v’
L PETERRGTH: - '

We say that it is an expense because there is aq asset worth some $231,000,000. That «
esset will no-t come into the estate ualess the money is Spent to induce the filing of the claims to”

_parties who have madc it clear that they wouldn't file claims otherwise. Itjs like a finder's fee or v/

a contingent payment to the AFIA Cedents to induce them 10 file the claims withaut which therc v/

would be no asset brought'in. Soit is priming the pump. You've got to prime the pump to bring

- e
in this asset and that is what the AFIA Cedent payments arz intendad to do

; Y Weppins b
mut thls Agrccmcnt

PETER ROTH:

in all probability?

Without this Apreement we would have some: of the AFIA Cedents {éﬂ would file
+hal”
claims to cover their sctoff position so thcy wouldn’t be Jizble and exposed to the liquidation.

JUSTICE 2: \;\L!\“

Would thc}ﬁzcovcr any money? . -
PEI‘ER RO’IH )
' Thcy would not rcccwcr any mOney r\I think it is uncontested that C]ass 5

gets nothing. The other Class

either way, * A
5 creditors, like the Ace Companies, they get nothing out of this v
whclhcr there is an Agrcement or whether there is not an Agresment and despite what was saidv”

carlier and in the bricfs the Ace Companics conceded at the heering &t the Superior Court that thev”

Agresment doesn't harm them; that if you essume 'ﬂ-\.d‘

LR R
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JUSTICE ?: Jot et H
Oh, but it docsrﬁé&;s harm them substantially if the Couriprmébs.a&seg inkera pot...

 PETER ROTH:

That is 2 higm that they were paid for 20 same years ago! *

9
JUSTICE % bt

8, 1 how,l\y ol are inducing the ham, is what you are saying. You are jncentivising

v oid TJodse Galwa
the ham, is what y‘rﬁl mé—b-:fgc i

PETER ROTH:

We are incentivisirg the claim-holders to file their claims sa that the Ace Companies can >~
. be made to perform on the Agrecmcnté that mq} were compensated for and that theV”
policyholders relied on impliciy when they did business with the Home Insurance Co o
aver the past 20 years. The safety of the. insurance was based in pact on e ceinburance alndv_/:
; -inde:rﬁnitics: that the Home had and in zddition in the ;*‘xgre.m:u:n.t',T it this insolvency c-\.mﬂ_é Whmh,/
says the Ace Companics will pay to the Liquidator notwithstanding the insolvency. So what theyv” ‘
are trying 10 do now is say well that doesn’t really matter. ‘'We don’t care about the insolvencyv
clause. We want to get out of this and we have a right to get out of it, and 1 think the Superior v/ L,
Court hit it right on the head -- this is 2 windfall to them. They are going to get out of this,_ L
Agreement that they were elready paid for and without baving to respond to the po_ljcyholdcrs'% o
ey, . S U S A LN
JUSTICE ? (totally inaudive) By Hhis waoies  fosmard \aw~ e Lie vaceon o o
Yie pwtc&um Do you have b o~ boetla T conrt

o so POH"\" pwd. seeh qpmn.( for {n*!cr
_ gLii\u\m!(\m?
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PETER ROTH:

What will happen from here is that there wili be a scheme appmved b England direid Ehes

: Opvrau-on of thc scheme wﬂ] thcn provxdc fcr the payments to !hc AFIA Cedents and for thc
--repatnatmn of T.he Test of 1hc moncy w‘nwh 1s §145, 00 UOO to the | es:au:
JUSTICE 7

s

‘What heppens after that?
PYETER ROTH: | _

What happens after that? The process of that happening is that the AFIA Cedents’ claim
will be Jooked &t by the Liquidator and by the Ace Companies who will be invited to the claims
dispute process and Lhar. it will be determined as I put it "under the jaundice eye and the scowlmg»/
mean' of the referce the Superior Court, and the Ace Companies, who obviously are not gomgn/
to sit still for inflated or bogus claims. Once the AFIA Cedents ciaim is allowed, it will sit and itv”
will wait for any Clasé 5 distribution, but at the same time the setieme wiil Be a;:tl.v;t:-,d tov
provide them, if aftcr deductions for setoffs, and the dzduction for the expenses of the fight andv”
then -ye:l\ﬁght with Ace over recoveries. 1f-after all those things, there is anything left to give to
the AFIA Cedents, they will get their 50%. And itis nota given that there is going to be moaney
in it for the AHA-Cc:dcnts because obviously Ace has mede it clear that they are poing to engage

|
bos
.,

us in protracted and costly litigation cvery step of the way, :

" JUSTICE? (inaudible) - WAk ka,ppzm o Hee oftun classco a8 elasnenity a,gam
PRTER ROTH: ‘M.., -"m:ﬂ&u claama Sh“ Fw—d’uﬁ auqt%q%, e or:a+!o5-r of thiy 7

Yeah, well the Class 2 creditors is really where all the business is here and the Class 2

claimants will await distributions from the liquidation.

JUSTICE 7 (inaudible) R‘\;M And Hag do yon Law,% becke o co,.-.-\' awd
fune b seel apprvnl <F Hlwee dlswmms’{
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PETER ROTH;:
ha Yes, we will.

. -JUSTICE?; .
ISt Iikz::.]}'t};at C]a:'s.lﬁ-' or cnaé's 4 t-:rcc'litlors‘ will-sce a.ny moncy'? '
PETER ROTH:

" That we really aon';know 2t this point. It is too soon to tell. Itis a long process and we v

don’t know how successful Class 2 creditors will be in proving their claims and we have an

enormous amount of asset recovery to do, including this one. This is 8 very large asset for the

Home estate, -

JUSTICE ?:
LAW ﬂ-at d{ ard ;i .
4 There is en issuc here of standing. Why do you say they don't have standing 7
. PETER ROTHL:
Well, the insol\;cncy.courts and baﬁkrﬁptcy COuﬁs, in par{ic;ijlér the First Circuit, and than
decedent's
this Court in dealing with the Cedents’ estates have applied the person aggrieved standard, I

think it is fairly clear that the Ace Companies are not aggrieved, They have stated on the record

below that the Order approving the Agrecment — the Agreement doesn’t herm them., If they arc
not hannéd, they are hardly a party spgrieved.

TUSTICE 2 ..
Woenbiaey - Anef ¢ w
.+ The partics below? 'gé,gi_on'[/#avcs{andlng? P, he L
PETER ROTH:
1 are
Thc}\

parties below — they are parties ip interest and I thi'nk the courts have made clear,

including this court 2 long time ago, that just because you have a reason to intervene or you are a

party in in}crbst in the proceedings below doesn’t give you 2ppellate party aggricved — person

20
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agprisved standing. Bankruptcy courts run jnto this all the time. They have hundreds of people

who show up for hearings. I have been to Delaware where you have a crowd of attormeys sitting

thcrf wamng [o be hr:ard but not evaryon?as th gomg to b;- a pemqn ngnsved Wlth respcct to

" any. ,;ven issue on 2 gwcn day od thevs ¢
JOSTICB 7+~
IE say
aThis is nol an administrative expense.

W’ny can't the Ace Companjes,the—Arce
QW}BMWC‘IB a Class 5 creditor and we are being treated differently than other

Class 5 creditors, so we are aggtieved.

PEIER ROTH:

Beoause cither way they get nathing. I€ they get nothing without the Agreement they are
1ot harmed; and if thcy get nothing with the Agreement, they are not harmed

JUSTICE ?: © R

The §tatute doesn’'say )"fnlu can have subclasses win it docsn’t really matter. It sayé you

can't have subclasses “period"”.

PETER ROTH:

We submit that there is no subclass made here Your Honor. We have the sutharity under

a liberal reinterpreted remedial -statute 1o do the best we can to provide m payout to policy-

holders. ‘We submit that the asset is 'bcmg brought.in legmmately under the bmad powers thal

. arc affo:ded 1o the quuxdator undef thc statute. Thc adxmmstrahvc expense’ statute is not so

narrow and shouldn't be interpreted so namrowly as to prevent what is really good for policy-

holdess. Isee that my lightis on. We ask the Court to affirm., Thaste k]/w\lu; o~ »;Q, v

JUSTICE ?:

Thank you very mnuch.

2]
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GAIL. GOERING: : '

Tagt. & Jew qujek: pojus. May it please the Court. There has bsen a mumber of
: thuacmmuom ol whm THRINE S by the Ace Cﬂmpamcs be:low rather then pmm by . .

L PD"“ dlsputc Mr Rcth‘s charactcnzatmn Twoild refcr t’ne. Court fo 1hc lranscnpt of thc ‘heazing g
of April 23 and also to the briefs wh’ach I believe will refute all of the points that Mr. Roth say
nave been conceded. Sccondly, it is not known at this time whether or not there will be any
recoveries by Class 5 ccc'duors. The insolvency process is a lengthy one. This is the re2son why
most Class 5 creditors will go ahead and submit the paper for theis claims on the chance that they
wil] receive something so it will not be known for some time whether any recoveries will be

~ made by them. Asto the point that policyholders WCI;‘- relying on the reinusrance provided by
the Ace Companies to the Home in this circumstance, we don’t provide reinsurance on m;y
pol:cyhotder claims, Only an rcmsun:d creditor clalms "50 only in the vcry broadcst sense- that
t’ney thought lherc was' & pool of asscts backmg this CDmpnny Sﬂmf:whem She g be Stalcd thal
they have relied upon them. Finally, the Court asked about whether there was any indication in |
the statute that as to whether the general powers in §25 could trump the specific powers of §44, 1
submit thet subpart 21 of §25 provides that that cannot heppen. It refers to the Liquidator

cxercising discretionary powers only if they are not.jnconsistent with the provisions of this

5 1
R, ~

statute, meaning the Act.
“ JUSTICE %

What section? _19"‘-“‘* WM’: V«tf\w
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GAIL GOERING: peny
Subpart 21 of §25. There is also another subpart of that which refers to 2 lransferW
_abl:: to. be affcctf;'.d cnly lf

it docsn t contravcnc thc pnonues :atabhshed in §44 el thmk thatI
have. pmbably gone to two' mindites now and I w111 let Mr Bouffard make his rebutial remarks
Thank you.

ANDRE BOUFFARD:

May it please the Court. Just very briefly, to get 1o the point that Justice Duggan raised a

number of times, the -answer to the question whether my client bencfits from this is we don’t -
know. There was no record created below that would enable any fact finder to make any
determination whethcr or not Class 2 policyholder cred1t0rs are better with this deal or with what

would have happened if this- deal had not been done.  'We asked the Trial Coun for [he

opportumty to create a factual record. We were denied that opportumty ~With' rcspcct to

adrmmstratwe cxp:nse.s in lcrms ufmtcrprcung the languagc of §44 the. mast us,ful authonty is -

federal bankruptey authority. The reason that authority is germane is because the Wisconsin

statutory language, which is in the New Hampshire Statute, was taken from the Federal-

Bankruptcy Act.  The Federal Bankruptcy Act has now been superceded by the Federal

Bankruptey Code, but the legislative history of the Code makes it very clear that the Code

mc:)rporated the languagt from the Act, so th- language that is in the Ne.w Hﬁmpshue statute -

M
.. Was dcnvcd fmm the languagc that is now in the Federal Bankruptcy Code and there is 8 wealth - -
of authority in the fzdr.ra] baIlkmp[Gy arena that says that in order for something to be an
administrative expense’.

JUSTICE 7

You ean cut jt short because the red light is qn,
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' d,mfmstratc the. rcasonabl-
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ANDREBOUFFARD:  ~

Okay. I've got 30 seconds, Your Honor. You have to have two things. You havé to
__have an expense that anscs follnwmg the, mmlvgm;y and the

cla:unanl has to be able . to'

valué of what was givento Lhc estate, Neither of those elemcms can
be shown here, Thank you.
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