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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

INTERLOCUTORY APPEAL STATEMENT

Respondents Century Indemnity Compariy (“Century”), ACE Property and Casualty
Insurance Company (“ACE P & C”), Pacific Employers Insurance Company (“PEIC”), and ACE
American Reinsurance Company (“AARe”) (collectively, the “ACE Companies”) respectfully
submit this Interlocutoi‘y Appéal Statement pursuant to New Hampshire Supreme Court Rule 8.

1. Statement of the Case

This interlocutory appeal is taken by the ACE Companies from the ruling issued on
October 8, 2004 by the Merrimack County Superior Court (McGuire, J.) (the “Order on
Remand”) that potential payments to be made by Roger Sevigny, Insurance Commissioner for
the State of New Hampshire, as Liquidator (the “Liquidator™) of the Home Insurance Company
(“Home™) to certain insurers who had ceded insurance risk to the Home’s UK branch office (the
“AFIA Cedents”) are administrative expenses authorized under RSA 402-C:1, III and IV; RSA
402-C:25, IV, VI and XXII; and RSA 402-C:44, 1. (Order on Remand at 14.) The ACE
Companies and Benjamin Moore & Company (“Benjamin Moore”) had intervened, without
objection, in the Home liquidation proceedings to challenge the proposed agreement between the
Liguidator and'the AFIA Cedents (the “Proposed Agreement”), pursuant to which the AFIA
Cedents would be paid an “incentive” to file claims in Home’s liquidation.

In its Order issued on April 29, 2004 (the “April 29 Order”), the Superior Court ruled that

“[tJhe agreement proposed by the Liquidator is authorized under the broad array of powers

granted the Liquidator under RSA 402-C:25 and is consistent with the goals and purposes of the
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statute to protect the interests of the insured and creditors.” (April 29 Order at 2.) The New
Hampshire Supreme Court accepted an appeal from the April 29 Order, but also issued an order
remanding the case to the Superior Court “for the limited purpose of ruling on any motion to stay
that may be filed by [the ACE Companies].” (Order dated May 12, 2004.) Oﬁ remand, the -
Superior Court denied the ACE Companies’ motion to stay and issued a separate order stating
that a “further evidentiary hearing into whether jche Liquidator has reasonably exercised his
authority in endorsing the agreement would not be helpful.” (See Addendum‘to April 29 Order,
dated June 1, 2004.)

After briefing and oral argument, the New Hampshire Supreme Court, in an Order dated
September 13, 2004 (the “September 13 Order”), vacated the April 29 Order approving the
Proposed Agreel;nent with the AFIA Cedents, and again remanded the case to the Superior Court.

It specifically directed the Superior Court to consider five issues upon remand:

(1) Whether the New Hampshire liquidation proceediﬁgs should be stayed pending
the completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the Superior Court has an independent obligation to assess the fairness of
the Proposed Agreement with the AFIA Cedents;

(3) Whether the intervenors have standing to contest the Proposed Agreement; |
4 Whether the “Necessity of Payment Doctrine” or some other equitable doctrine 0
authorizes the Liquidator or the Superior Court to vary the mandatory priorities set forth
in RSA 402-C:44; and

(5) Whether the proposed payments to the AFIA Cedents qualify as administrative

expenses under RSA 402-C:44, L.




(September 13 Order at 2.) The Supreme Court also stated that the Superior Court “shall support
its determinations on these issues with factual findings, as appropriate.” (/d.)

Following conferences with counsel and the submission of papers regarding a draft order,
the Superior Court issued the Order on Remand and ruled, inter alia, that (1) the ACE 7
Companies have standing to contest the Proposed Agreement; (2) consideration of a stay of the
New Hampshire proceedings is not appropriate;_(?a) equitable doctrines such as the Necessity of | |
Payment doctrine do not authorize the Liquidator to deviate from the statutor}: distribution
scheme set forth in RSA 402-C:44; and (4) an evidentiary hearing on whether the Proposed
Agreement with the AFIA Cedeqﬁs is necessary, fair and reasonable will be deferred until after a
further ruling by th: Supreme Court on the administrative expense issue. (See Order on Remand
at 4-6, 10-13.)

In response to the Supreme Court’s specific inquiry whether the proposed payments to
the AFIA Cedents qualify as administrative expenses under RSA 402-C:44, I, the Superior Court
ruled that such payments would be administrative expenses authorized under RSA 402-C:1, III
and IV: 402-C:25, 1V, VI, and XXII; and RSA 402-C:44, . (See Order on Remand at 6-10.)

The Superior Court granted the ACE Companies and Benjamin Moore leave to appeal the legal
issue of whether the proposed payments to the AFIA Cedents qualify as administrative expenses.
(Id. at 14.) S

II. .Statement of Facts |

Century, ACE P&C, PEIC, and AARe are members of the ACE Companies. (Durkin

Aff., Jt. App. at 77,9 4)" All of the ACE Companies are incorporated in Pennsylvania with their

principal place of business in Philadelphia. (/d.)

I Reference to the Joint Appendix (“Jt. App.”) is to the Joint Appendix of the ACE Companies and Benjamin Moore
submitted to the New Hampshire Supreme Court in connection with the original appeal. The “Motion” referred to
below is the Liquidator’s motion for approval of the Proposed Agreement, which was filed on February 11, 2004.
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Prior to ifs insolvency, Home was a reinsurer of the ACE Companies pursuant to various
separate and independent reinsurance agreements. (Id., at 77,9 5.) As creditors of Home, the
ACE Companies stand to suffer financial damage as a result of Home’s inability to fulfill its
contractual obligations due to- its insolVency. (Id) The ACE Companies have filed proofs of
claim against Home in the amount of $153,423,300.74. (Proofs of Claims, Jt. App. at 300-349'.)2
The ACE Companies understand that their claims in Home’s liquidation will be treated as Class
V claims pursuant to RSA 402-C:44. )

A. Background of AFIA

The Proposed Agreement.at issue in this appeal concerns obligations assumed by Home
as part of its participation in an insurance “pool” previously known as the American Foreign
Insurance Association and later as AFIA. (Durkin Aff., Jt. App. at 77-78, 9 6; Motion, Jt. App.
at 40, 12.) AFIA was an unincorporated entity formed in 1918 through which its members —
U.S. insurance companies — carried on business outside of the U.S. (Durkin Aff., Jt. App. at
77-78, 9 6.) The structure of the pool was that various AFIA member companies obtained
licenses or authorizations to operate branches in foreign countries and carry on the business of
insurance through such branches in their own names. (Id.) Regardless of which company issued
a policy or contract of reinsurance, through a series of reinsurance agreements every risk
ultimately was shared by each member of AFIA in a fixed percentage equal to its number of
“units of participation” in AFIA. (/d.) The AFIA members also arranged for common
reinsurance that protected all members in excess of certain .claim levels. (Id.)

In connection with its participation in AFIA, Home opened a branch office in London,

England through which it issued policies of insurance and reinsurance. (/d., at 78,7, Motion,

2 Each of the ACE Companies has filed proofs of claim against Home, in the following amounts: Century,
$139,291,554.56; ACE P&C, $13,992,050.79; AARe, $121,799; and PEIC, $17,896.39. (Proofs of Claim, Jt. App.
at 300-349.)
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Jt. App. at 40, 2) Home’s London office was not a separate English company or subsidiary;
the results of the London office’s activities were included in Home’s accounts. (Durkin Aff., Jt.
App. at 78, € 7.) Notably, Home issued reinsurance agreements to AFIA Cedents that were not -
located solely in the UK. (Id., at 80, § 14.) To the contrary, numerous AFIA Cedents wéfé'
domiciled in the U.S., Canada, Bermuda, and indeed throughout the world. (Id;)

B. Century’s Assumption of Home's AFIA Liabilities

The merger between Insurance Company of North America (“INA”) z:nd Connecticut
General Insurance Company that created the CIGNA Corporation in 1982 set in motion a series
of transactions that resulted in the sale of the rights and interests in the AFIA business to CIGNA
in 1984. (Durkin Affidavit, Jt. App. at 78, § 8.) As part of the transfer of the AFIA business to
CIGNA, Home (and other AFIA companies) entered into an Insurance and Reinsurance
Assumption Agreement (the “Assumption Agreement”) with INA (a CIGNA company) dated
January 31, 1984, pursuant to which INA reinsured 100% of Home’s liabilities under the
insurance and reinsurance contracts Home had issued. (/d., at 78-79, 1 9.) Century became the
successor to INA with respect to the Assumptidn Agreement by virtue of a corporate
restructuring under Pennsylvania law. (Id.,at79,9 10.) Century thereafter was acquired by the
ACE Group when ACE purchased the CIGNA Property and Casualty Companies in 1999. (/d.)
Thus, Century is now Home's counterparty with respect to the Assumption Agreement. (Id) b

The Assumption Agreement contains the following terms that ére relevant to the matters

raised in this case:

® Century assumed all obligations of Home (id., at 82, 1 2);

. Century assumed the obligation to administer the business, including the
investigation and settlement of claims, and was given full power of
attorney to act on Home’s behalf for that purpose (id., at 82-83, 1 3);

. In the event of Home’s insolvency, Century’s reinsurance obligations are
payable to Home or its liquidator; in turn, Century has the right to receive
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notice of any claim, and investigate and interpose defenses to such claims
in the liquidation proceedings (id., at 84-86, { 6); and

® The Assumption Agreement is governed by New York law (id., at 90,

1 10), with disputes to be resolved in arbitration to take place in New York
(id., at 86-87,9 7).

Since 1984, Century.(and its predecessor and affiliates) have complied fully With--thé:..
financial and administrative obligations under the Assumption Agreement to héndle and adjust
claims by Home’s AFIA Cedents. (/d., at 90, {11 .) In so doing, Century has handled claims
without a;ly day-to-day involvement of Home, even after Home became financially troubled in
the mid-1990s and was placed into rehabilitation proceedings. (/d., at 90-91, § 12; Motion, Jt.
App. at 40-41, 4.)*

C. Events Leading Up to the Motion and Proposed Agreement

Without the knowledge of Century or any of the other ACE Companies, the
Commissioner, as Home’s Rehabilitator, began negotiations with certain AFIA Cedents at some
point during the spring of 2003 that ultimately led to the Proposed Agreement. (April 23, 2004
Transcript, Jt. App. at 219:16-19, 222:13-15.) On May 8, 2003, the Commissioner filed a
petition with the Superior Court to liquidate Home on grounds of insolvency. (Motion, Jt. App.
at 41,7 5.) That same day, Home was placed into provisional liquidation by the High Court of

Justice in London, England, and Joint Provisional Liquidators were appointed forit. (/d.) On
\

3 In the Motion, the Liquidator referred to the “repatriation” of “U.K. Assets” of Home. (Motion, Jt. App. at 39-40,
42-44, 46 11 1, 7, 11). Although the Liquidator did not define those U.K. assets, it is the ACE Companies’ position
that the only assets alluded to in the Motion are reinsurance recoveries against Century pursuant to the Assumption
Agreement. (Id.at47,9 13). Given that those recoveries would be from a Pennsylvania company pursuant to a
contract governed by New York law with New York arbitration provisions, it is also the ACE Companies’ position
that Century’s obligations under the Assumption Agreement cannot be characterized as “U.K. Assets” of Home.

* Since the Superior Court placed Home into Liquidation, Century has continued to investigate and administer the
claims of Home’s AFIA Cedents pursuant to the Assumption Agreement, in close cooperation with Home’s
Liquidator, but Century has not made any binding determinations. (Durkin Aff., Jt. App. at 79, § 12). The
Liquidator has taken the position that Century’s obligation to investigate and adjust the claims by cedents of Home's
U.K. branch continues despite the insolvency of Home. (/d.). The parties have agreed to a protocol for Century’s
handling of such claims, the Liquidator’s motion for approval of the claims protocol is sub Jjudice.
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June 13, 2003, the Superior Court declared Home insolvent and appointed the Commissioner as

Home’s Liquidator. (Id.)

Thereafter, the Joint Provisional Liquidators, supported by the Liquidator (but again

without the knowledge of any of the ACE Companies), continued to négotiate with the AFTA

Cedents to develop an English law “scheme of arrangement” for Home. (April 23, 2004

Transcript, Jt. App. at 219:16-19, 222:13-15, 226:5-8.) The purpose of the scheme was to enable

the Liquidator to collect reinsurance, principally from “the ACE Group,” by paying a portion of

the proceeds recovered directly to the AFIA Cedents. (See Proposed Agreement, Jt. App. at 53-

55,57,991,13,1.3.4,1.3.5,14,15.1,193,1.94,1.9.5,1.9.7) Ultimately, the negotiating

parties reached the Proposed.Agreement, which contained the following relevant terms:

The Liquidator would seek the Superior Court’s approval for the
implementation of a scheme of arrangement between Home and the AFTA
Cedents (Proposed Agreement, Jt. App. at 53,9 1.1.2.);

Once the Superior Court’s approval was obtained, the Joint Provisional
Liquidators would seek the High Court’s approval for the scheme of
arrangement, as well as the approval of the requisite majority of creditors
(id., at 54,9 1.1.3.);

The AFIA Cedents would file claims against Home, thus enabling Home
to seek reimbursement for those claims from “the ACE Group or any
“Third Party Reinsurer’” as defined therein (id., at 54, § 1.3.); and

50% of the “proceeds received by Home from the ACE Group or any

Third Party Reinsurer” as a result of the AFIA Cedents’ claims, less
certain deductions specified in the Proposed Agreement, would be L
distributed pari passu to the AFIA Cedents according to the value of their

claims (id., at 54, 56-57, ﬁ[l 3. 1.9.1.)

Notwithstanding Century’s contractual entitlement to adjust and administer claims by the

AFIA Cedents, the Liquidator did not inform, involve or consult with Century or any other ACE

Company about the Proposed Agreement. (Durkin Aff., Jt. App. at 79, ] 13.) Indeed, the ACE

Companies knew nothing of the Proposed Agreement until it had already been executed. (/d.)




II1. Ouestion"of Law

The following controlling question of law is transferred in accordance with Supreme
Court Rule 8 and RSA 491:17:

" Whether, as a matter of law, the payments to the AFIA Cedents under the
Proposed Agreement qualify as administrative expenses under RSA 402-C:44, 1.

1V, Statement of Reasons for Interlocutory Transfer

Rule 8 of the Supreme Court Rules requifes “a statement of the reasons why a substantial
basis exists for a difference of opinion on the question and why an interlocutory appeal may
materially advance the termination or clarify further proceedings of the litigation, protect a party
from substantial and inc:-parabfe iﬁjury, or present the opportunity to decide, modify or clarify an
issue of general importance ir;rthé administration of justice.” N.H. Sup. Ct. R. 8(1)(d) (emphasis
added). The requirements of Rule 8 are met here.

A. A Substantial Basis Exists for a Difference of Opinion on Whether the
Proposed Payments to the AFIA Cedents Qualify as Administrative Expenses

Before the Superior Court and in the appeal to the Supreme Court, the Liquidator sought
to characterize the proposed payments to the AFIA Cedents as administrative expenses within
the scope of RSA 402-C:44, 1, which defines th-e ‘;costs and expenses of administration” to
include “the actual and necessary costs of preserving or recovering the assets of the insured.”
The ACE Companies have vigorously disputed the Liquidator’s attempt to recast the proposed L
payments as administrative expenses. (See Ordler on Remand at 7, 9-10.) It is the ACE
Companies’ position that such a reclassification of the payrﬂénts is not supported by the language
of the statute, the applicable case law or public policy, and that it is difectly contrary to the
Liquidator’s own characterization of the payments as “distributions” and “settlements.” The
ACE Companies further believe that the Liquidator has not established that the payments would

be necessary or that the proposed amounts are reasonable.




It is also the ACE Companies’ position that in relying on RSA 402-C:25, 1V and VI, and

RSA 402-C:1, III and IV in the Order on Remand the Superior Court simply restated its original
(and now overruled) finding that the Proposed Agreement is “authorized under the broad array of
powers gré‘nted the Liquidator under 402-C:25, and is consistent with the goals and purposes of
the statute to protect the interests of the insureds and creditors.”

Accordingly, a substantial basis exists f(_)}r a difference of opinion on the controlling
question of law identified above. The questions posed by the Supreme Cour'; at the July 15,
2004 oral argument on the prior appeal further indicate that a difference of opinion exists.

B. Resolution of the Issue of Whether the Proposed Payments to the AFIA

Cedents Qualify as Administrative Expenses Will Materially Advance the
Termination of, or Clarify Further Proceedings in, the Subsequent Litigation

The Supefior Court noted that a decision by the Supreme Court that the proposed
payments to the AFIA Cedents do not qualify as administrative expenses would resolve this key
issue. (Order on Remand at 13.) It is likely that even a determination that the proposed
payments are administrative expenses would help frame the issues, thus clarifying further
proceedings and streamlining the litigation before the Superior Court.

C. Opportunity to Decide Issue of Importance

An interlocutory transfer would provide an opportunity for the New Hampshire Supreme
Court to decide an issue that is of obvious interest to that Court, but was not decided on the \
previous appeal. The administrative expense provision is a core provision in the statute, and the
issue of whether the proposed payments to the AFIA Cedenfs qualify as administrative expenses
is of critical importance in this liquidation and future liquidations in New Hampshire. Also,
since virtually every state liquidation statute refers to administrative expenses, a decision by the

Supreme Court could have far-reaching consequences throughout the United States.




V.  Counsel '

The name, address and telephone number of the lawyers involved in this appeal and the

names of their respective clients are as follows:

Liquidator:

Benjamin Moore & Co.:

ACE Companies:

Suzanne M. Gorman, Esquire
Civil Bureau

NH Department of Justice

33 Capitol Street

Concord, NH 03301-6397

J. David Leslie, Esquire

Eric A. Smith, Esquire
Rackermann, Sawyer & Brewster
One Financial Center

Boston, MA 02111

Andre Bouffard, Esquire

Eric D. Jones, Esquire

Downs, Rachlin, Martin PLLC
199 Main Street

P.O. Box 190

Burlington, VT 05402

Ronald L. Snow, Esquire
Orr & Reno, P.A.

One Eagle Square

P.O. Box 3550

Concord, NH 03302-3550

Thomas Wamser, Esquire
ACE USA Legal Department
1601 Chestnut Street, T1 15A
Philadelphia, PA 19103

Gary Lee, Esquire

Pieter Van Tol, Esquire-
Salvatore Tollis, Esquire
Lovells

900 Third Avenue, 16" Floor
New York, NY 10022
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Gail M. Goering, Esquire
Eric Haab, Esquire

Adam Goodman, Esquire
Lovells

One IBM Plaza

330 North Wabash Avenue
Suite 1900

Chicago, IL 60601

VI.  Record

Copies of the applicable statutes, pleading, affidavits and transcripts ;re contained in the
Joint Appendix previously submitted to the New Hampshire Supreme Court. In addition, the
following exhibits are annexed hereto:
Exhibit 1: Order on Remand.

Exhibit 2: Transcription of the oral argument before the Supreme Court on July 15, 2004.

Transfer Ordered:

norable Kathleen A. McGuire

376073_1.D0C /0/27/0/

11




THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106

In the Matter of the Liquidation of
The Home Insurance Company

TABLE OF CONTENTS OF EXHIBITS
TO INTERLOCUTORY APPEAL STATEMENT -
FILED ON OCTOBER 21, 2004

L. Merrimack County Superior Court Order on Remand, dated October 8, 2004

2. Transcription of the oral argument before the New Hampshire Supreme Court on
July 8, 2004

/2



) 2 THE STATE OF NEW HAMPSHIRE

Merrimack County Superior Court
163 N. Main Street :
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Concord, NH 03301 2880
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EXEIRIT 1

NOTICE OF DECISION

RONALD L SNOW ESQ
ORR & RENO PA

PO BOX 3550

CONCCRD NH 03301-3550

03-E-0106 In the Matter of Rehabilitation of TheHome Insurance Company

Enclosed please-find a éopy of the Court's Order dated 10/08/2004
relative to:

Court Order

10/13/2004 William McGraw
Clerk of Court

cc: Roger A. Sevigny, Commissioner of Ins.
Suzanne M. Gorman, Esq.
Peter Bengelsdorf
Peter C.L. Roth, Esqg.
J. David Leslie, Esqg.
Paula T. Rogers, Esqg. . i
Eric Jones, Esq. N
Andre Bouffard, Esqg.
Pieter Van Tol, Esg.

. Gary S. Lee, Esqg.

Adam Goodman, Esqg.
Gail M. Goering, Esqg.
Eric A. Haab, Esq.

AOC Form SUCP050 (Rev. 09/27/2001)
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106
In the Matter of the Liquidation of

The Home Insurance Company

ORDER ON REMAND

This matter is before the Court on remand from the Supreme Court. The remand order
vacated this Court’s order of April 29, 2004 and the June 1, 2004 addendum thereto. A status
conference was held on October 4, 2004 to discuss the Supreme Court’s remand.order and to

provide an opportunity for the -Lic;ﬁidator and the intervening parties to narroxa;' the issues and

agree on an efficient procedural direction going forward.

BACKGROUND:

'i‘hé Home Insurance Company, a New Hampshire .domcstic_ insurer with a substantial,
historic business presence in the United K_ingdom, through an unincorporated branch office, was
ordered into liquidation by the Merrimack County Superior Court on June 9, 2003. While Joint
Provisional Liquidators have been appointed by the High Court of England and Wales with
respect to the branch office business liabilities generated by the Home’s presence in the United
Kingdom, the provisional liquidation proceeding in the United Kingdom is ancillary to the
proceedings in this Court. This Court understands that the primary purpose of the procecdiﬁg in
the United Kingdom is to protect and preserve assets as efforts are made by the Liquidator to
achieve an efficient and fair distribution of those assets to claimants in the liquidation éstate.
Regardless of the domicile of the claimant, or where the coverage was written, all claims will:l_ae

filed in the proceeding overseen by this Court and consistent with procedures approved by it.

1Y
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In February 2004, the Liquidator endorsed a compromise reached in the United Kingdom
between the Joint Provisional Liquidators and an Informal Creditors’ Committee of certain
remsureds of the Home, known collect:vely as the AFIA Cedents The agreement and

Acomprom;se provided that the Liquidator would first “seeL approval of the supewlsmc New-.
Hampshire Court” for purposes of securing a “New Hampshire Order”; the Joint Provisional
Liquidato_rs would then “seek sanction of the English Court in respect of the Sclgeme” and,
ﬁnally, th-e Joint Provisional Liquidators would seek an order from the English courtfor
remission of the assets to the New Hampshire Liquidator for administration and distribution. See
Letter of Agreement dated January 22, 2004 at paragraph 1.1.2. In accord with th\. sequence of
events as anticipated by the p’arties to the agreement and compromise, the Liquidator filed a
motion with attachments and supporting documents on February 22, 2004 seeking review and
approval of the agreement -in Merrimack County Superior Court. |

The ACE Companies and Benjamin Moore & Co. sought to intervene, with the former
filing an Assented-To_Petition to Intervene and the latter, a Motion to Intervene. No objections
were filed and this Court granted both parties’ requests on April 5,2004. Both ACE Companies
and Benjamin Moore & Co. filed pleadings and memoranda objecting to the agreement and
compromise with the AFIA Cedents. In response, the Cc.mrt scheduled a status conference on
April 9, 2004. X

At the conference, the parties agreed that the issues to be deter‘mined were: whether an
evidentiary heaﬁng was necessary to deteﬁnine whether thé:Coun should grant or dény the
Liquidator’s motion for approval of the agreement; what the scope of any evidentiary hearing
should be; and what discovery the parties needed to complete prior to any further hearing. See

April 9, 2004 hearing transcript at pages 3-5. The parties agreed with the Court’s assessment



that whether or not the- Liquidator had the statutory authority under RSA chapter 402-C to enter
such an agreement with the AFIA Cedents was a matter of law which could be decided without

‘ Conductmcr further dxscovery See April 9, 2004 transcnpt at pages 7-10 and pages 19 20. The
parties‘ also agreed hat whether the qumdator had abused his discretion in endorsing the =
agreement, i.e., wh;:ther the agreement was reasonable, would be determined only if the first
question was decided in favor of the Liquidator-(1d.)

A‘i-:ter the April 23, 2004 hearing, the Court issued an order finding that :‘under the
circumstances of this liquidation as explained below, the agreement proposed by the Liquidator
is authorized under the 'broad_.arrgy of powers granted the Liquidator under RSA ZDZ—C:ZS and _is
consistent with t\hﬁ: goals and purposes of the statute to protect the interests of the insureds and
creditors.” See Order of April 29, 2004. ACE Companies and Benjamin Moore & Co. appealed
this ruling. |

In its Order of September 13, 2004, the Supreme Court enumerated the following
questions upon which it requested specific discussion and findings: |

(1) Whether the New Hampshire liquidation proceedings should be stayed pending the
completion of the regulatory and judicial proceedings in the United Kingdom,;

(2) Whether the New Hampshire court has an independént obl_igation to assess the
fairmess of the agreement with the AFIA Cedents;

(3) Whether the intervenors have standing to contest the agreement;

(4) Whether the “Nécessity of P;ayment Doctrine” or some other equitable doctrine

authorizes the Liquidator or court to vary the mandatory priorities set forth in RSA 402-C:44

(Supp.2003); and




(5). Whether the payment to the AFIA Cedents qualifies as an administrative expense

under RSA 402-C:44, L.

DISCUSSION:

“The questions from the Supreme Court will be addressed out of sequence, with the
threshold questions of standing and comity addressed at the outset because of their potential for
limiting parties or delaying the liquidation in deference to another jurisdiction.

(3) Whether the intervenors have standine to contest the agreement

Benjamm Moore & Co. asserts a right to intervene based upon its status as a Class 11,
policyholder claimant “with numerous open liability claims”. See Response andmOb_]ectlon of
Benjamin Moore & Co. to Liguidator’s Motion for Approval of Agreement and Compromise
with AFIA Cedents, 3/18/04. The ACE Companies assert an interest in apprommately
13 million dollars worth of Class V claims to be filed in the liquidation. See Objection and -
Responée of ACE Companies to the Liquidator’s Motion for Approval of Agreement and
Compromise with AFIA Cedents, 3/19/04. The initial rpleading of ACE Companies also makes
clear that Century Indemnity Insurance Company has a sﬁbstantia! business interest in the
liquidation in its role as run off manager and indemnitor of the AF IA Cedent liabilities. The

Court granted the motions t0 intervene on April 5, 2004 without objection, finding the interests

of each of the intervenors wWere potentially at stake based on the foregoing facts. See Snyderv.
s

NH Savings Bank, 134 NH 32 (1991); NH Practice Civil Practice and Proced_ure, §6.26 136-7

1997.
Though the Liquidator addressed the issue of ACE Companies’ standing at the April 9,
2004 hearing, he did not object to iﬁ, stating that * as far as a legal standing issue, we have not

really suggested thatas a Jegal constitutional issue they (ACE Companies) lack standing,.but we
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I (sic) think we have fairly raised an equitable argument about what they are really about here.
They're here about protecting their own interests and I think that’s a fair argﬁment and we'll

-~ continue to raise it._” See April 9, 2004 transcript at p. 26. The Liquidator made no o‘o_se:rvat:ion
as to the standing of Bénjamin Moore & Co. The Liquidator’s posture with regard to the
standing of ACE Companies, at least as presented in Superior Court, was really aﬁ argument as
to fairness, that is, whether it is fair to allow the ACE Conﬁpanies to contest the agreement
which, if -abrogated, would result in a windfall to those companies and render the liquidation
estate unable to fully collect a substantial reinsurance asset.

At the status conference on October 4, 2004, the Liquidator represented t;at he égreed
that the ACE Companies and-Benjamin Moore & Co. have standing to intervene for the purpose
of contesting the agreement at issue. The Liquidator reserved the right to argue that ACE
Companies and Benjamin Moore & Co. do not have gppellate standing to contest the agreement.
This would be an issue appropriately raised on appeal.

The Court finds that the direct interests of ACE Companies and Benjamin Moore & Co.
are interests that would be prejudiced absent an opportunity to respond and demonstrate the

potential harm that might be posed by the Liquidator’s endorsement of the agreement at issue,

about which they have raised van'ous'questions. Asmussen v. Comm. Dept. of Safety, 145 NH

578 (2000). Accordingly, ACE Companies and Benjamin Moore & Co. have standing to

challenge the agreement.

() Whether the New Hampshire liquidation proceedings should be stayed pending
completion of the regulatory and judicial proceedings in the United Kingdom

_ At the status conference on October 4, 2004, the Liquidator, ACE Companies, and
Benjamin Moore & Co. agreed that the New Hampshire liquidation proceedings should not be

delayed pending the completion of the regulatory and judicial proceedings in the UK.

/&




Nonetheless, with regard to comity, the Supreme Court has directed this Court’s attention to

Allstate Ins. Co. v. Hughes, 174 B.R. 884, 890 (S.D.N.Y. 1994) as it may relate to staying the
New Hampshire proceedings pending any regulatory aqd judicial proceedings that may occur in
the United Kingdom. M infolves the inéolvency of five affiliated comﬁanies collecti{;e'l'y:-
known as the KWELM companies. As UK companies, they were subject to the ﬁrovisions of the
UK Insolvency Act of 1986, and the action in the U.S. Bankruptcy Court would have been filed
defensi\;ély as an ancillary procee.d'mg to enjoin U.S. actions that might have beden, or had been,

filed against them. The circumstances of Allstate are the opposite of those in this case, as this

-

Court serves, as explained above at Page 1, as the plenary Court with regard to the insolvency of

the Home Insurance Company, & New Hampshire domestic company.

(5) . Whether the pavment to AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44. 1

"At the statusrconference ‘on October 4, 2004, the Liqui-dator, ACE Companies and
Benjamin Moore & Co. agreed that the Court’s determination as to whetﬁer tHe payrhent to
AFIA Cedents qualifies as an administrative expense under RSA 402-C:44, [ is a matter of law.
The parties again agreed that the issue could be determined without submission of further
evidence or briefing.

Substantial pleadings, memoranda, and affidavits were submitted to the Court regarding
the Liquidator’s Motion for Approval of the Agreement and Compromise with AFIA Ced_cnts. N
At the hearing on April 23, 2004, a si gniﬁcaﬁt portion of gounsels‘ arg\_lments on this matter
were focused upon the statutory distribution sche:m; reflected in RSA 402-C:44 and otherr
provisions within RSA chapter 402-C that provide authority to t'he Liquidator.

The Liquiaator stated that the agreement and compromise would provide financial

incentive to AFIA Cedents sufficient to promote filing and prosecution of claims, enabling the



liqpidation to appropriately tap the ACE Companies on the resulting liabilities. The Liquidator
argued that, absent the dynamic created by the agreement, his collection of a substantial asset
was at risk because AFIA Cedents would not be inclined to pursue claims with the liquidation
estate, exceﬁt to the extent thét those AFIA Cedents had a setoff 0ppommity'és pr_ovidédfor" S
under RSA 402-C:34. The Liquidator further stated that the ultimate purpose of the compromise

and agreement was to financially enhance the Class II claimant distributions without impairing

the prospects of the Class V claimants.

ACE Companies and Benjamin Moore & Co. argued that the Liquidator’s endorsement
ignored the mandatory nature of RSA 402-C: 44 and created an impermissible su?:class of
Class V claiman?s, AFIA Cedents, who would receive a distribution, while other claimants
within Class V would receive no distribution at all. Additionally, the ACE Companies and
Benjamin Moore & Co. argued that the payments to AFIA Cedents could only be characterized
as claims payments, as the process used to determine their value would be, in essence, a claims
determination process. As such, they argued that those payments would be made to a subset of
Class V claimants in violation of RSA 402-C: 44 and RSA 402-C:25, XXI. Finally, both ACE
Companies and Benjamin Moore & Co. argued that the sheer size of the aggregate payment

defeated the Liquidator’s efforts to characterize it as administrative.

The Liquidator asserted that the New Hampshire insurance liquidation provisions were to

-
5

be broadly construed under RSA 402-C:1, 111, and IV. He also cited RSA 402:25,1V, VI, and
| XXIL, as specific provisions Wthh he arcrue:d provided the’ necessary authonty for the agreement
at issue. The Liquidator argued that any monies received by AFIA Cedents under the agreement
were administrative expenses, necessary to enhance the distributions to Class II policyholder

claimants and preserve to the fullest, a substantial asset of the estate. In the alternative to
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classifying the payments as administrative expenses, the Liquidator requested that the Court

consider the application of various equitable doctrines, such as the Necessity of Payment
Doctrme to support departure from the statutory d1stnbuttonfclas:31ﬁcatton scheme,

Consrstent w1th the understanding of the parties reached at the April 9, 2004- status -
conference, the Court first considered and determined whether, as a matter of law, RSA chapter
402-C authorizes the Liquidator to enter into an.agreement such as the one at issue. In its
analysis ttle Court considered that the provisions of RSA chapter 402-C are to be liberally
construed and that the purpose of the statute is to protect irrsureds, creditors and the general
public. RSA 402-C:1, Il and IV, The Court also considered the nature and eomp-laexity of The
Home Insurance_Co_mpany’s;.insurance and reinsurance business, and that its substantial
involvement in the London market posed significant challenges to the Liquidator. As the
periodic reports of the Liquidator have been filed, and various matters have been presented to the
Court for review, it has been made clear that the largest single asset of the Home, apparently not
an uncommon situation for companies in its category, is the reinsurance asset.

The Court also recognized the circumstances which put collection of the asset at risk,
particularly the fact that AFIA Cedents would have little reason to file and prosecute claims 1f
neither setoff nor actual distribution were likely. The Court’s concermn in this regard was
supported by affidavits submitted by the Liquidator: See affidavits of: Gareth Howard Hughes, iy
Joint Provisional Liquidator, at Paragraphs 12-15; Rhydian Williams, Head of Pools, Security,
and Insolvency at Equitas, at Paragraphs 7-10 aud 12-13; and Gemot Warmuth, Counsel for

Zurich Versicherung, at Paragraphs 6-10. Additionally, the Court gave weight to the

Liquidator’s representation that the AFIA Cedents “presented 2 problem that nobody else could
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pre_sent” ( See April 23, 72004 transcript at page 17) and that the structure of the agreement was

necessary to preserve and recover assets. RSA 402-C:44, 1.

- In ruling in favor of the legality of the agreement, the Court found that the Liquidator’s

endorsement of the agreement sought to maximize asset reCovery and was consistent with the

troad purposes and goals of the statute to protect the interests of insureds and creditors. RSA
402-C: 1, _HI and IV. The Court also considered the various and more specific provisions upon
which the Liquidator relied in endorsing the agreement. RSA 402-C:25,1V, V], ;(XII. The

Court found that “the agreement proposed by the Liquidator was authorized under the bro.ad
array of powers granted.-the Liquidator under RSA 402-C:25" and that with the a;recment the
Liquidator would be able “to fmarshal substantial assets to be distributed to creditors which

would otherwise be.unavailable.” See Order dated April 29, 2004.

In mﬁking the determination, Court again considered the simation which the Liquidator
sought to address through the endorsement of the agreement and cOmpromise; the fact that |
payments to the AFIA Cedents would result in substantial economic benefit to Class 11
claimants; and the undisputed fact that Class V claimant§ would “receive nothing with or without
the agreement”. See Order dated April 29, 2004 and April 23,2004 transcript at 54. Finally, the
Court considered that under the agreement and COmpromise no greater liability was imposed on
the Ace Companies than existed prior to this dispute.

In addressing the dispute OVer the characterization of the payments t0 be made to AF 1A
Cedeﬁts, the Court considered ACE Companies’ and Benjamin Moore & Co.'s arguments that
the aggregate payments Were simply too substantial and too closely tied to claims procedures for

evaluation purposes to qualify as administrative eXpenses. The parties may have disagreed as to

the exact value of ACE Companies’ indemnification of Home liabilities, however it was carried
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on the ACE Company books as a liability in excess of $ 200 million. See April 9,2004

transcript at page 50. The Liquidator estimated that approximately one-third of the amounts

“collected on the AFIA liabilities would be distxibuted to the AFIA Cedents, with the remainder to

be. recovered by the liquidation estate. |

The Court’s order of April 29, 2004 did not specifically state that payménts to the AFIA
Cedents under the agreemenf were administrative expenses under RSAl402-C:‘44, I. This was
an oversight as the Court attempted to explain why the Liquidator had the authority to incur such
an administrative expense without plainly stating that the payments to the AFIA Cedents were an
administrative expens;é under RSA 402-C:44, 1. The Court hereby clarifies that 1:1 previously
ruling that “under the circumstances of this liquidation as explained below, the agreemenf
proposed by the Liquidator is authorized under the broad array of powers granted the Liqui-dato.f
under RSA 402-C:25 and is consistent with the goals and purposes of the st;mte to protect the
interests of the insureds and éreditors”, the Court necessarily found that the payments to the
AFIA Cedents are administrative expenses. They are “actual and necessary costs of preserving

or recovering the assets of the insurer” under RSA 402-C:44, L.

(4)  Whether the necessity of payment doctrine or some other equitable doctrine

authorizes the Liguidator or the court to vary the mandatory priorities set forth in
RSA 402-C:44 (Supp. 2003)

In its order of April 29, 2004, the Court did not specifically address equitable doctrines G
such as the ‘_‘Dbctrine of Necessity” raised by the Liquidator because the Court determined that
the statute allowed such an agreement. However, in answer to the Supreme Court’s question, the
Court agrees with the position of ACE Companies and Benjamin Moore & Co. that specific
equitable doctrines may not override a statute enacted upon a particular topic. See Wormwood

v. Association, 87 NH 136, 138 (1934) (rejecting trial court’s assumption that a “court in equity
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has power to override the statute law of the state and enjoin the ejection of a tenant by his
landlord whenever it finds the purposes and motives of the landlord to be reprehensible.”)

- In finding that RSA chapter 402-C authorizes the contract at issue, the Court did find that
the statute affordsrequitable considefafion and .ﬂexibili"cy in.a'number of prolv'ision_s.. See _g_ RSA
402-C:1, I1I (statute “shall be liberally construed to effect (its) purpose.”); RSA 402-C: LIV
(“The purpose of this chapter is the protection-of the interests of the insureds, creditors, and the
public geAnerally..:); RSA 402-C:2‘§,—XXY (enumeration... is not a limitation n:)r does it e.xclude
his right to do such other acts not herein specifically enumerated or otherwise provided for as
are necessary or expedient for the accomplishment of or in gid of the purposes 01: the
liquidation.”). ..MOYC specifically, the Court concluded that the Liquidator properly took action
to “collect all debts and monies due and claims belonging to the insurer” and was “doing such
other acts as may be necessary or expedient to collect, conserve or protect” assets or property.

RSA 402-C:25, VL.

(2)  Whether the New Hampshire Court has an independent obligation to assess the
fairness of the asreement with the AFIA Cedents

The Court recognizes an independent obligation to assess the fairess of the agreement

with AFIA Cedents. After the April 23, 2004 hearing, the Court issued a supplemental order on

June 1, 2004 which clarified that a further hearing was not necessary to determine this issue.

The Court Order of April 29, 2004 granted the Liquidator’s Motion oo
for Approval of Agreement and Compromise with AFIA Cedents.

The Order did not-expressly address the alternative request by

ACE Companies and Benjamin Moore & Co. for further

evidentiary hearing to determine whether the Liquidator exercised

his authority reasonably by endorsing the agreement. The matter is
clarified below.

The agreement at issue was pursued in conjunction with the
Provisional Liguidation in the United Kingdom. The Joint
Provisional Liguidators appointed by the High Court and the

=1ls
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Informal Creditors Commi
negotiated the terms. Inen
moved to marshal assets and secure access to an estimated $231

million of ACE Companie

ttee established under English law
dorsing the agreement, the Liquidator

s reinsurance and indemnification

obligations. The ACE Companies' interest is directly contrary to

2

In the absence of the agreement,
prosecution of claims triggers th
obligations of ACE Companies,

Under the specific financial realitie

claimants would bear the expense
without realistic prospect of any di

and in conjunction with their filing

AFIA Cedents in the a
million for distribution to ap
under a formula governed by t
will be largely available fo

the liquidation’s. interest which is to maximize opportunity to
access this asset.

AFIA Cedents whose filing and
e reinsurance and indemnification
tave little incentive to file claims.

s of this liquidation, Class V-

of filing and prosecuting claims
stribution. Under the agreement

and prosecution of claims,

goregate will retain approximately $50 -
proximately 200 member companies

he terms negotiated. The remainder
r distribuiion to policyholder claimants

with approximately $10 (million) to be retained for administrative

expenses in the Unite

d Kingdom Provisions Liquidation.

As noted above, the terms of the agreement were negotiated in
with the Provisions Liquidation in the United

conjunction

Kingdom. The

agreement will be the subject of further

proceedings and applications for approval in both regulatory and

judicial settings
April 29, 2004 Order, neither the
regulator in the

Insurance Guaranty Funds Reinsurance Commutation
Insurance Company in Liquidation,

d the agreement, have objections to it.

Subcommittee of the Home
both of which have reviewe

The Court hereby clarifies that, u
further evidentiary hearing into w

in the United Kingdom. Further, as noted in the

Financial Services Authority, the
United Kingdom, nor the National Conference of

nder these circumstances, a
hether the Liquidator has

reasonably exercised his authority in endorsing the agreement
would not be helpful.

Given these circumstances, the Court was satisfied that the’agreement was fair and reasonable.

Since the remand order, ACE Companies and Benjamin Moore & Co. have requested an

evidentiary hearing to afford them an opportunity to inquire into whether the agreement and.

compromise are necessary,

and if so, whether the t

<Y
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=rms of the agreement Were reasonable and



fair. The Court is unsure whether the Supreme Court remand order finds that there are

rinadequate bases to find that the agreement is fair and reasonable. For this reaéon, the Court asks
the parties to request clarification on this point when this case returns to the Supreme Court.

This Court wili hold a further hearing on the matter if ifs ruling that the payment to AFIA :
Cedents qualifies as an administrative expense is upheld by the Supreme Court aﬁd the Supreme
Court finds that a further hearing is necessary to determine the fairness and reasonableness of the

-agreement.

In sum, at this point the Court requests that the Supreme Court decide the legal issue,
whether the payment to AFIA-Cedents qualifies as an administrative expense, be;fore the Court
conducts any regsonableness/f&irﬁess hearing. If the péyrnent is not an administrative €Xpense,
the issue is resolved. Ifit is, this Court will schedule a further hearing to determine the
necessity, fairness and reasonableness of the agreement if so directed by the Supreme Court.

The nature of the hearing, i.€., by offer of proof or by taking evidence, will be determined at a
future scheduling conference. In the meantime the parties may conduct discovery limited to the
necéssity, reasonableness, and faimess of the agreement.

Because the Supreme Court has not maintained jurisdiction of this matter, parties wishing

to appeal aspects of the Court’s Order on Remand will be required to renew the appeal process

and pursue whatever opportunities may exist for an expedited disposition. : 4

CONCLUSION:

1. ACE Companies and Benjamin Moore & Co" have standing o contest the

agreement and COmpromise;

2. Consideration of a stay of the New Hampshire proceedings is not appropriate to

the circumstances of this matter;

s 13
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”’ may not

Specific equitable doctrines such as the “Necessity of Payment Doctrine

3y -
override a statue enacted upon 2 particular topic;

4. The parties agree that the record is adequate to determine the legal issue of

whether the payments to AFIA Cedents are an administrative expense;

5. For the reasons stated above, the Court rules that the payments are an

administrative expense authorized under RSA 402-C:1, 11l and IV; RSA 402-C:25,1V, VI and

XXII; and RSA 402-C:44, [;
peal the Court’s finding that

-

6. ACE Companies and Benjamin Moore & Co. may ap

payments to AFIA Cedents are qdministrative expenses.

7. The p_arties may conduct discovery Jimited to the necessity, faimess, and

reasonableness of the compromise and agreement.

8. The Liquidator will request that the Supreme Court clarify whether further

the agreement.

- evidence is necessary to determine the fairness and reasonableness of

SO ORDERED:
hleen A. McGuire

DATED: ZOZEZOy i

ssociate Justice
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EXHIBIT 2

THE STATE OF NEW HAMPSHIRE
SUPREME COURT

In the Matter of the Liquidation of
- The Home Insurance Company

No. 2004-0319

TRANSCRIPT OF JULY 15,2004 ORAL ARGUMENT

The first case this morning is 2004—319-, In the Matter of the Liquidation of Home

Insurance Company.

GAIL GOERING:

May it please the Cdurt.- My name is Gail Goering and I represent the Ace Companies.
We are one of the appellants in‘{this matter.

The proposed Agreement that is at issue in this appeal was entered into because §44 of
the New Hampshire Insurers Rehabilitation and Liquidatio.n Act provides a disincentive to
certain creditors that the Liquidator doesn’t like. He therefore seeks to make an end-run around
§44 of that Act to pay a subclass of creditors that are not entitled to receive a distribution of
assets for their claims before the claims of higher priority creditors are paid in full. The assets
that the Liquidator seeks to distribute to this subclass of classified creditors are assets that they
intend to collect from companies that are members of the Ace Group, my client. To get arounc'l\:\
§44, the Liquidator has made various arguments why his payments either don’t v1olate §44 or
chen if they do, nonethelcss should be approved The ongmal justification was that the
Agreement was a compromise of a dispute and that therefore it should be approved on that basis.
Later the argument was, well, these are an administrative expense and can be justified theréfbre
to be paid as a Class 1 expense of the estate before any creditor claim is paid. That seems to be

the lead argument that is being made on this appeal. Finally, and also the basis adopted by the




Superior Court in its order, the payments were, the Liquidator said, justified even if they
contravened §44 of the statute because the Liquidator has a broad power to collect assets of the
estate, the Agreemept would enable them to do .that,r an_d that the collecting of the assets was
consistent with the general purposes of the ‘Rehabilitation ﬁnd.-i,iquic-lation 4Act, regéréilzess
whether the distributions were in violation of §44 of that same Act.

All of these justifications, the Ace Companies submit, are wrong. First of all, §44 is
mandatory, not permissive. The word “shall” is used no less than three times in this section that
was drafted and enacted by the New Hampshire Legislature. No payment shall be made until
every other creditor in the class before lower creditor classes are paid. No subclasses shall be
created. The decis;ons of this Court make clear that thé judgment of the legislature should not be
substituted. The legislature’s own judgment should control. And the Blackthorne decision of
this Court recently made that clear.

JUSTICE (?)
[totally inaudible, Judge is too far away from microphone.]

GAIL GOERING:

If the Agreement would be approved, the argument is that the monies that are collected
would then enable a greater distribution to be made to Class 2 creditors. That is assuming that
those claims are valid and collectible against the Ace Companies as reinsurance. The Ac:\
Companies have indicated in their brief that they believe that this type of a solicitation of ;1 claim
against Home is a claim that has been a collusive claim in violation of obligations that the Home

owes to Ace as its reinsurer and, therefore, it is questionable whether those claims are

recoverable under the reinsurance contract.
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JUSTICE (7):
As a matter of fact, does the [inaudible] support a finding?

GAIL GOERING:
Does the récbrd support the fin'dirig that?

JUSTICE (7):
[inaudible]

GAIL GOERING:

If you assume . . . I'm sorry, I would submit that it is not because of the questionability of
the recovery of those assets from the Ace Companies.
JUSTICE (?):

How are Class 2, 3, and 4 creditors harmed by this arrangement?

GAIL GOERING:
Class 2, 3 and 4 creditors are harmed by this arrangement because assets that might
otherwise have been recovered, had the claims been validly filed against the estate, not

collusively obtained. Assets recovered on those claims could be jeopardized and, therefore,
assets will not be available to be made to Class 2, 3, and 4 claimants.

JUSTICE (?):

0
1
b

I'm not sure I follow that. In this case, there is going to be about $72 million made

available.
GAIL GOERING:

If you assume that that amount is properly recoverable from the Ace Companies under
the Reinsurance contract some monies woﬁld be paid to the estate, that is true, half of which

under the Agreement would be distributed to the AFIA Cedents and half would be made
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available to the remainder of the estate to pay administrative expenses and then the next level

classes of creditors until the assets are exhausted.
JUSTICE (?):
So without this 'Agreemeni,‘ would Class 2, 3, and 4 creditors receive less nioney?'-.

GAIL GOERING:

It is the Ace Companies’ position that they will, because it jeopardizes the reinsurance

recovery to collude to try to collect it.

I have just one minute remaining because I'm splitting my time with Mr. Bouffard but I

would like to point out that the consequence of the Superior Court’s Order is that it makes every

claim that is backed by an asset, whether held by a Class 5 creditor or even a Class 2 creditor, the

subject of negotiation with the Liquidator.

JUSTICE (2):

Why aren’t these expenses? Why isn’t the $72 million properly characterized as an
expense, an administrative expense, associated with marshalling assets? What’s wrong with that

argument?

GAIL GOERING:

Well, first of all, administrative expenses historically in all insolvency proceedings and
N
not insurance ones, are things like attorneys’ fees, rent, investigative expenses, and so forth.

This is not in that form or character. And it’s very difficult to call this an administrative expense

when what it is, is actually, it’s based on a claim that has to be made against the estate. It’s
based on a recovery that has to be made on those claims from a reinsurer, and 50% of the amount
of a claim that gets filed in the estate gets paid to the class creditor. That doesn’t look like an

administrative expense, it looks like a distribution of assets and in fact, I submit it is.
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TUSTICE DALIANIS:

One question, counsel. Your red light is on, but I'm curious about why you think you

hav¢ standing.
GAIL GOERING:

There are a number of reasons why. First of all, the standing issue was not raised by tﬁe
Liquidator, the trial court. I will leave that to one side and concentrate on the person aggrieved
aspect. 7 (

First of all, the Ace Companies are otherwise Class 5 creditors of the Home. They only
become debtors, and even only some of them become debtors, on a contingent basis. If the
Agreement is appirovcd, then.some of the companies become debtors. But even that set to one
side, if you look at the Agreement itself that is proposed to be approved, the Ace Groﬁp
Companies are the actual target of that Agreement. They are mentioned in the Agreement no
less than 10 times. For them to not be able to cofne in and challenge the validity of the
Agreement of which they are a target is wrong, and they are aggrieved by that Agreement. The
Agreement involves, the Ace Companies submit, collusive claims that would not have occurred
in the ordinary course. No insurer would go out and collude with a policyholder to have a claim
made against it. But that is what’s happening here, and that’s in violation of Home’s duty of

utmost good faith to the Ace Companies to minimize the claims against its reinsurer. On th:f
basis, it’s also aggrieved.

And finally, we’ve seen the claims now. Some of them have been filed. We’ve looked at

the proofs, and they involve claims that have previously been denied o-r are time-barred and there

are other aspects of them so they’re claims that the Ace Companies would have to handle and
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analyze and deal with that they would not otherwise have té, and that also makes them a person
aggrieved in this situation.
JUSTICE DALIANIS:

Thank you. -
ANDRE BOUFFARD:

May it please the Court. My name is Andre Bouffard. I represent Benjamin Moore, a
Class 2 creditor in this case. The core issue before the Court, Benjamin & Moore thinks, is
whether or not the Legislature will establish the order of priority of distribution in insurance
insolvencies or whether a liquidator will determine the order of priority in insurance
insolvencies. That is the core issue before the Court. The reason that issue is presented in this

appeal is because this Liquidator has entered into an Agreement that turns the priority scheme on

its head.
JUSTICE %:

If you win, don’t you lose. Ithought Benjamin & Moore was making out fine.
ANDRE BOUFFARD:

Well, that’s what it looks like on the surface, Your Honor, and it is sort of like that saying
“when it is too good to be true, maybe it is”. I don’t know as a Class 2 creditor whether or not

\

Benjamin Moore would have been better off. There is a very big premise that underlies all of the

Liquidator’s arguments here and that is that these claims would not have been filed by the AFIA
Cedents. That is an assumption, that is a huge assumption and the only basis for that in the
record in this case is affidavits submitted by self-interested AFIA Cedents. These are insurance

companies that have ceded risk to the Home and who have every incentive to try to come up with
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a scheme that will enable them to make some recovery when in the ordinary course, based upon
estimates that have been made in this case, there would be no recovery.
JUSTICE ?:

If the schcmé, so-called,-goes through, doesn’t that- still leave a lot bf money for Class 2
creditors like Benjamin & Moore?

ANDRE BOUFFARD:

Wcll'l, assuming that the reinsurance hasn’t been voided by this collusive scheme, I
suppose it would, but you also have to consider, Your Honor, had the scheme not been entered
into these claims may very well have been filed. I am not an expert in insurance insolvency but
my understanding ...iS that it is:ordinarily the practice ﬁf insurance companies to file claims in
these cases. It takes ten minutes to file a claim in one of these cases. It is not a big, costly
exercise. You file a claim and you see what happens. We don’t know whether that would have
happened in this case because the scheme was concocted to incite these creditors to file claims.
You have to keep in mind that in insolvency proceedings the norm is that trustees and liquidators
wish to minimize claims against the estate. That is why there is an entire statutory construct here
enabling the liquidator to object to claims that are not valid. The liquidator’s duty is to examine
claims and keep cle&im_s down for the benefit of those who have valid claims. Here, the liquidatoxl
is doing the opposite. The liquidator has entered into an Agreement that is intended to cause\
- people to file claims. -

JUSTICE DALIANIS:
Is there any statutory provision, counsel, that you know of or can point to, that would

trump 402:C-447 In other words, does the Liquidator have a statutory leg to stand on here?
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ANDRE BOUFFARD:

He does not, your Honor. §44 is the heart and soul of this statute. The order of
 distribution provision is the heart and soql of any insolvency statute. It is the heart and soul of
the Federal Bankruptcy Code, as .wélrl. .-That is- where the rubber. rﬁéets the road. That ié'ihe.
centerpiece of the statutory scheme and because it is so important, it is a carefully crafted schemé
th.at the legislature enacted. If you look at the Wisconsin statute and the history of the Wisconsin
statute that is the basis for the New Hampshire statute, you will see that thereﬂis commentary to
the effect that this is part of the statute that was perhaps the most carefully crafted because it is
so important, and it is Specific, it is mandatory, and there is not a single authority that the
Liquidator has cited for the proposition that you can get around it and all that the Liquidator has
to stand on here is general statutory powers which really,_upd(_:r this Court’s decisions, cannét
trump the specifics of §44.

JTUSTICE %:

Why is it that the National.....
JUSTICE ? (totally inaudible)
ANDRE BOUFFARD:

Well, this Liquidator is not collecting debts, Your Honor.

JUSTICE ? (totally inaudible) :
ANDRE BdUFFARD:
.Well, granted it is a pretty broad grant of authority. I would suggest that it is pretty

general and nonspecific because it is intended to deal with a myriad of possible circumstances

that may come up.
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JUSTICE ?:
What about §25?
ANDRE BOUFFARD:
-7 Wéll, nd. I say that §25 is nbt specifié enough to provide a basis for an eXcéptidn. t'o'§44. |
JUSTICE ?:

You can’t give the liquidator broad powers that will allow the Liquidator, for instance, to
create subclasses. ﬂ
ANDRE BOUFFARD:

§44 specifically says that, Your Honor.

JUSTICE ?:

Nationally, Insurance Commissioners Association, in state, has filed an amicus in this
case in support of the Liquidator. Is that corrc;ct?
ANDRE BOUFFARD:

That is correct, Your Honor.

JUSTICE ?:

Is there a fallacy in their argument?
ANDRE BOUFFARD:

The Association of Insurance Commissioners?
JUSTICE ?:

Yup.

ANDRE BOUFFARD:
Well, as I read their brief, they are relying almost exclusively on the administrative

expense aspect of §44 and the fallacy in that argument is that the administrative expense aspect
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of that statute is intended to be a narrow window within which certain expenses can be paid that
are necessary for the operation of the estate. If you look at the commentary on the Wisconsin
statute, the commentary on the Wisconsin statute . . .

JUSTICE ?:

What I am looking for is, I read the definition of administrative expens'es in the statuté
but what I am trying to find out from you is, they have taken the position that they are in favor
of the Liqﬁidatcr’s position. Is this a problem dealing with the statute? Is this a problem dealing
with the theory of marshalling assets to the estate? What position have they taken that is wrong?
ANDRE BOUFFARD:

Well, I thipk what is motivating their pasitioﬁ is that insurance commissioners have
difficulty accessing reinsurance in some instances because claimants with low priority have leés
than a significant incentive to file claims and this is a way for them — they are attempting to
stretch the administrative expense part out of the statute as a way to address that problem which

is a statutory problem that should be debated in the legislature, not this Court.
JUSTICE ?:
Thank you.
ANDRE BOUFFARD: .
K8
Thank you.
PETER ROTH:
May it please the Court, I am Peter Roth from the Office of the Attorney General, counsel
to Roger Sevigny, Commissioner of Insurance, and the Liquidator in this case of the Home

Insurance Company. We are here today on the dispute or interpretation of a remedial statute

which by its terms is to be liberally construed. It is a dispute about whether a Liquidator of an
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insurance compar{y can use the statute consistently with the purpose of protecting the interests of
policyholders by collecting a debt from the ACE Appellants for the benefit of policy- holders
like the Appellant, Benjamin & Moore. The Liquidator has the support of the liquidation’s
lérgest body of creditors, the guaranteé-funds that filed a amicus brief here, the ﬁatidnal
Conference of Insurance Guarantee Funds who best represent the interests of the Class 3
policyholder/creditors. They are something like 90% of the overall policy holder debt in this |

case, and the National Association of Insurance Commissioners whose Act it is we’re operating

under and whose Order we interpret here today

JUSTICE DALIANIS:

Well, the fz_act that everybody likes it doesn’t necessarily mean that it is legal. I wish you

would sort of go right to the heart of the situation and tell me how you get around the mandatory

language of §44.

PETER ROTH:

The mandatory language of §44 prohibits the Liquidator from making a distribution on a
claim that would be in violation of the waterfall of money that flows down. The payment that is
being made to the AFIA Cedents in this case is not on account of their claim as a Class 5
creditor. It is a contingent payment that is made to induce them to file and prove their claims in

the liquidation. Their Class 5 remains in line with other Class 5 creditors to be satisfied at a later

date if there is ever any money to get them.

JUSTICE ?:

Is that the $72 million, is that what they are going to get?

PETER ROTH:

That is correct.

11




JUSTICE ?:

Is that an administrative expense, or what is that?
PETER ROTH:

We are treating that as an administrative expense.
JUSTICE ?:

It is not an administrative expense. Your.move.

PETER ROTH:

I submit that if it is not an administrative expense there remains the equitable doctrines
that were discussed in the brief, the new value corollary to the absolute priority rule, as well as

the necessity doctrine.

JUSTICE 7

How do you apply general equitable principles that violate the statute? In other words,
the statute says, for instance, for Class 5 creditors, there will be no subclasses. If it is not an

administrative expense bumped it into Class 1, then you have created a subclass, haven't you?

What am I missing?
PETER ROTH:

It really has to be an administrative expense. |

&

JUSTICE ?:

It is not, if you creaté a subclass in violation of the st’a}_'gute.
PETER ROTH:

The equitable doctrines that we cite in the brief have been treated by bankruptcy courts
and receivership courts since really the later part of the 19" century. They have operated under

similar statutory setups such as this, where there was an absolute priority of distribution
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(including the current bankruptcy code), and yet the bankruptcy courts - including the
bankruptey court in New Hampshire as recently as 1997 -- have followed this doctrine because
_they_r&;cognizc the practical necessi_ty to bring, in an asset and the way you bring in an assct,.
sometimes thé best people to bring in an asset are pedple who have Iow-lyrin'g junio.r.clai'rﬂsr én'd
those doctrines are still alive and well today. |

JUSTICE ?: ~:_

This is my problem. But can you bring in an asset that will violate the distribution
formula of the statute? It appears pretty mandatory on its face and with respect to Class 5
creditors it says “thou shall not.create subclasses™, so if this is not an administrative expense and

bumped up to Class 1, then it'seems to me that you have created a subclass in violation of the

statute.

PETER ROTH:

Well, we submit the argument that it is not an administrative expense and thét this can’t
be done essentially turns the entire statute inside out and says that we are no longer going to
operate the statute for the benefit of policyholders, we are going to operate the statute to punish
people on the bottom of the waterfall. As Justice Duggan pointed out in a decision in a defense,

he said “the object of a remedial statute is to protect the people that are targeted, not to punish

i
o

those who are their antagonists”.

JUSTICE 7

If it is not an administrative expense, it is a distribution to a Class 5 creditor before a

distribution to a Class, 2, 3 or 4 creditor?

13
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PETER ROTH:

~ We submit that there is just not a distribution to Class 5 creditors in respect of their Class

- 5claims. It just doesn’t happen and the Agreement is not set up to work that way.

JUSTICE ?:

Let me see if I understand. If this is not an administrative expense, buf a payment of a
claim to a Class 5 creditor, is that being paid before all the claimants in Class 2,3 or 4 are paid?
PETER ROTH:

That is correct.

JUSTICE ?:
That violat_fj:s the statute:

PETER ROTH:

We are sort of going around in circles, I understand. But it is an administrative expense
because it is not in satisfaction of their Class 5 claim.

JUSTICE 7:

Understood. Go back to my original question. If it is not an administrative expense, you

loose.

PETER ROTH:

P
LS
S

I disagree because the equitable doctrines that we spoke of, the doctrine of necessity and

the doctrine of the new value corollary to the absolute priority rule which is really this situation.

JUSTICE?

Why is it an expense? It doesn’t look or sound much like an expense.

14
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PETER ROTH:

Well, the statute was written very broadly and the statute - excuse me a minute. §44(1)
doesn’t speak of how you can parse it out and say well, it’s too big or it’s to the wrong people. "
Al “it says is “including, but not limited to, the éctual necessary costs .of preé.erving o.r'r'ecm'r'eﬁﬁg
the assets of the insurer” and the courts around the country that have interpreted administrative”
expenses have looked at that language in similar circumstances in bankruptcy contexts because it
is very similar to what is the treatment in bankruptcy courts that finders fees, a;aercentage of the
action, or a contingent fee for a lawyer also can be an administrative claim. Sometimes these
claims can be very large = so the size and the nature of the payee doesn’t determine whether it is
an administrative expense or not. -

JUSTICE ?:
Well, it looks to me like you are paying and distributing an asset to a claimant that

doesn’t look and sound like an expense: collecting assets.

PETER ROTH:

Well, we have a situation, and I think it is undisputed in the Superior Court, that without
the claims being made by the AFIA Cedents, there would be no assets. There would be nothing
to distribute to the Class 2 creditors or anybody else. )
JUSTICE ?: b

That doesn’t neceésarily make it an expense.

PETER ROTH:

Oh, absolutely. It does. In order to induce, and this was a.gain not disputed in.the

Superior Court, to induce the claimants to file their proofs of claim and I think it was also

undisputed that they were unwilling to file their claims. And because they were unwilling to file
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their claims they needed to be induced and this inducement is what was negotiated by the
Liquidator to get them to do it. Those issues were really not disputed below and I can point to
s_ectri_ons:in the record where it is evident that those were not disputed. So we have a situation ! '
anﬁ slorry ...... . |

JUSTICE ? (inaudible)

PETER ROTH:

No. I don’t believe there was any factual dispute. What in the record supports that? I
would call the Court’s attention to the discovery materials that were filed by the Ace Group at

the Liquidiator’s Appendix, pages, 46-66; Ace’s Memorandum of Law and Discovery Issues

which is the Liquidator’s Appendix, at 88; and then the transcript of April 23", the Joint

Appendix at 267 where counsel to Ace discussed the disincentive problem as a given and all of
the ﬁapers that were fi]ed here discussed the disincentive problem as a given. Idon’t think there
is any serious dispute that the AFIA Cedents were not incentivized to file and that the Agreemeht
was an inducement to them.

JUSTICE ? ( totally inaudible)

PETER ROTH:

I don’t have that handy. I am sorry. But I don’t think again there was really any dispute

\I“

~
0

S

about that. The dispute that was raised by the Ace counsel this morning suggests that there is n
benefit td Class 2 because they are going to fi ght it tooth an_d nail all the way to the end of the
earth and that they are going to make sure that we never get any money out of it, but I think the
assumption — we have to go under the assumption — that this is going to succeed and that it is

going to benefit Class 2 creditors because that is the way it is supposed to work.
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JUSTICE ?:

Will you tell me how this becomes an expense? How do you say this is an expense?

PETER ROTH:

We say that it is an expense because there is an asset worth some $231',000,000. That.
asset will not come into the estate unless the money is spent to induce the filing of the claims to
parties who have made it clear that they wouldn’t file claims otherwise. It is like a finder’s fee or
a contingent payment to the AFIA Cedents to induce them to file the claims without which there
would be no asset brought in. So it is priming the pump. You’ve got to prime the pump to bring
in this asset and that is what the AFIA Cedent payments are intended to do.

JUSTICE ?:

Without this Agreement, what would you do without this Agreement, in all probability?
PETER ROTH: |

Without this Agreement we would have some of the AFIA Cedents who would file

claims to cover their setoff position so they wouldn’t be liable and exposed to the liquidation.

JUSTICE ?:
Would they recover any money? ;
PETER ROTH: N
They would not recover any money. ' I think it is uncontested that Class 5, either way,
gets nothing. The other Class 5 creditors, like the Ace Companies, they get nothing out of this
whether there is an Agreement or whether there is not an Agreement and despite what was said

earlier and in the briefs the Ace Companies conceded at the hearing at the Superior Court that the

Agreement doesn’t harm them; that if you assume
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JUSTICE ?:

Oh, but it does. It does harm them substantially if the Court puts the assets into a pot...
PETER ROTH:

That is a harm that they were paid for iO some years ago.
JUSTICE ?:

But, I know, you are inducing the harm, is what you are saying. You are incentivising
the harm, is what you said before.

PETER ROTH:

We are incentivising the claim-holders to file their claims so that the Ace Companies can
be made to perform on the Agréements that they were compensated for and that the
policyholders relied on implicitly when they did business with the Home Insurance Company
over the past 20 years. The safety of the insurance was based in part on the reinsurance and
indemnities that the Home had and in addition in the Agrcement,- is the insolvency clatise which
says the Ace Companies will pay to the Liquidator notwithstanding the insolvency. So what they
are trying to do now is say well that doesn’t really matter. We don’t care about the insolvency
clause. We want to get out of this and we have a right to get out of it, and I think the Superior

Court hit it right on the head -- this is a windfall to them. They are going to get out of this

[

% ™
Agreement that they were already paid for and without having to respond to the policyholders’

needs.

JUSTICE ? (totally inaudible)
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PETER ROTH:

What will happen from here is that there will be a scheme approved in England and the
operation of the_: scheme will then provide for the payments to the AFIA Cedents and for the -
repatriation of the rest of the money which is $145,000,000 to the estate.

JUSTICE %
What happens after that?

PETER ROTH:

What happens after that? The process of that happening is that the AFIA Cedents’ claim
will be looked at by the Liquidator and by the Ace Companies who will be invited to the claims
dispute process and. that it will be determined as I put it “under the jaundice eye and the scowling
mean” of the referee, the Superior Court, and the Ace Companies, who obviously are not going
to sit still for inflated or bogus claims. Once the AFIA Cedents claix%l is allowed, it will sit and it
will wait for any Class 5 distribution, but at the same time the scheme will be activated to
provide them, if after deductions for setoffs, and the deduction for the expenses of the fight and
then you fight with Ace over recoveries. If after all those things, there is anything left to give to
the AFIA Cedents, they will get their 50%. And it is not a given that there is going to be money
in it for the AFIA Cedents because obviously Ace has made it clear that they are going to engage
us in protracted and costly litigation every step of the way.

JUSTICE ? (inaudible)
PETER ROTH:
Yeah, well the Class 2 creditors is really where all the business is here and the Class 2

claimants will await distributions from the liquidation.

JUSTICE ? (inaudible)
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PETER ROTH:
rYes, we will.
JUSTICE 7:
Is it likely that Clas’sl 3 or Class 4 cfeditors will see any money?

PETER ROTH:

That we really don’t know at this point. It is too soon to tell. It is a long process and we

don’t know how successful Class 2 creditors will be in proving their claims and we have an

enormous amount of asset recovery to do, including this one. This is a very large asset for the

Home estate.
JUSTICE 7:

There is an issue here of standing. Why do you say they don’t have standing
PETER ROTH: -

Well, the insolvency'courts and bankruptéy courts, in partidular -the First Cifcuit, and then
this Court in dealing with the Cedents’ estates have applied the person aggrieved standard. I
think it is fairly clear that the Ace Companies are not aggrieved. They have stated on the record

below that the Order approving the Agreement — the Agreement doesn’t harm them. If they are

not harmed, they are hardly a party aggrieved.
S
JUSTICE 7:

The parties below? The don’t have standing?

PETER ROTH:

The parties below — they are parties in interest and I think the courts have made clear,
including this court a long time ago, that just because you have a reason to intervene or you are a

party in interest in the proceedings below doesn’t give you appellate party aggrieved — person
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aggrieved standing.” Bankruptcy courts run into this all the time. They have hundreds of people
who show up for hearings. I have been to Delaware where you have a crowd of attorneys sitting
there waiting to Vbe_heard_, but not everyone is not going to be a person aggrieved with respect to _
any given issue on a give'n. day. -- |
JUSTICE ?:

This is not an administrative expense. . Why can’t the Ace Companies, the Ace
Companies have said, we’re a Class 5 creditor and we are being treated differently than other

Class 5 creditors, so we are aggrieved.

PETER ROTH:

Because either way they get nothing. If they get nothing without the Agreement, they are
not harmed; and if they get nothing with the Agreement, they are not harmed.

JUSTICE ?:

The statute doesn’t say ydu can have subclasses when it doésn’t really mﬁtter. It says you
can’t have subclasses “period”.
PETER ROTH:

We submit that there is no subclass made here Your Honor, We have the authority under
a liberal reinterpreted remedial statute to do the best we can to provide a payout to policy- .
holders. We submit that the asset is being brought in legitimately under the broad powers that
are afforded to the Liquidator under the statute. Tﬁe adrr1ihi§trative expense statute is not so

narrow and shouldn’t be interpreted so narrowly as to prevent what is really good for policy-
holders. Isee that my light is on. We ask the Court to affirm.

JUSTICE ?:

Thank you very much.
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GAIL GOERING:

Just a few quick points. May it please the Court. There has been a number of
__ characterizations as to what or wasn’t said by the Ace Companies below, rather than point by-
pointr diSimte Mr. Roth’s cﬁaracteﬂiation. I would refer -the Court to the transcript of tﬁe hea.nng |
of April 23 and also to the briefs which I believe will refute all of the points that Mr. Roth saj
have been conceded. Secondly, it is not known at this time whether or not there will be any
recoveries By Class 5 creditors. The insolvency process is a lengthy one. This is the reason why
most Class 5 creditors will go ahead and submit the paper for their claims on the chance that they
will receive something so it will not be known for some time whether any recoveries will be
made by them. 53 to the point that policyholders were relying on the reinusrance provided by
the Ace Companies to the Home in this circumstance, we don’t provide reinsurance on any
- policyholder claims, only on reinsured creditor claims, so only in the very broadest sense -that
they thought th.ere was a pool of assets backing this company somewhere can i.t be stated that
they have relied upon them. Finally, the Court asked about whether there was any indication in
the statute that as to whether the general powers in §25 could trump the specific powers of §44. 1

submit that subpart 21 of §25 provides that that cannot happen. It refers to the Liquidator

exercising discretionary powers only if they are not inconsistent with the provisions of this

il t
w
Y

statute, meaning the Act.
JUSTICE ?:

What section?
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GAIL GOERING:

Subpart 21 of §25. There is also another subpart of that which refers to a transfer to be
~ able to be affected only if it doesn’t contravene the priorities established in §44. I think that 1

have probably gone to two minutes now and I will let Mr. Bouffard make his rebuttal remarks.

Thank you.

ANDRE BOUFFARD:

Méy it please the Court. Just very briefly, to get to the point that Justice Duggan raised a
number of times, the answer to the question whether my client benefits from this is we don’t
know. There was no record created below that would enable any fact finder to make any
determination wh?ther or not Cléss 2 policyholder creditors are better with this deal or with what
would have happened if this deal had not been done. We asked the Trial Court for fhe
opportunity to create a factual record.  We were denied that opportunity. With respect to
administfative expenses, in terms ‘of interpreting the language of §44, the most useful authority is
federal bankruptcy authority. The reason that authority is germane is because the Wisconsin
statutory language, which is in the New Hampshire staturte, was taken from the Federal
Bankruptcy Act.  The Federal Bankruptcy Act has now been superceded by the Federal
Bankruptcy Code, but the legislative history of the Code makes it very clear that the Code
incorporated the language from the Act, so the language that is in the New Hampshire statut:
was derived from the language that is now in the Federal ngkruptcy Code and there is a' wealth - -

of authority in the federal bankruptcy arena that says that in order for something to be an

administrative expense ... .
JUSTICE ?:

You can cut it short because the red light is on.
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ANDRE BOUFFARD:

Okay. T've got 30 seconds, Your Honor. You have to have two things. You have to

“have an expense that arises following the insolvency and the c1a1mant has to be able to
demonstrate the reasonable value of what was given to the estate. Neither of those elements can

be shown here. Thank you.
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