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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. : ‘ = SUPERIOR COURT
In the Matter of the Liquidation of

The Home Insurance Company

-Docket No. 03-E-0106
ORDER

Before the Court is thé Liquidator’s Motiron for Approval of Agreement and
‘ Compromise with AFIA Cedenté. The Court has previously determined that the
Liquidator has statutory authon'ty under RSA Chapter 402-C, New Hampshire’s Insurer
Rehabilitation and Liquidation Act, to enter into the proposed agreement and compromise
with the AFIA Cedents. The Court found that the Liquidator endorsed the agreement to
maximize asset reéovery and his endorsement is consistent with the broad purposes and
goals of RSA Chapter 402-C to protect the interests of the insureds and creditors. In its
approval the Court considered the liberal construction of the Chapter under RSA 402-C,
I and III, and the specific provisions within RSA 402-C:25 which govern the powers of
the Liquidator.

Under‘RSA 402-C:25, VI the Liquidator is empowered to “[c]ollect all debts and
monies due in claims belonging to the insurer” and “do stch other acts as are necessary

or expedient to collect, conserve or protect...assets or property.” Further, under RSA



402- C:25, IV the Liquidator may “defray all expenses of taking possession of,
_ conserving... property of the insurer.” Finally, under RSA 402 C:25, XXII, the Liquidator
may, beyoﬁd the enumerated powers, ‘;i?o “such acts...as are necessary or expedient
for...the purpose of liquidation”. Having found that the Liquidator has the authority
under Chapter 402-C to endorse the proposed agreement and compromise, the Court
determined that the expenses associéted with the agreement and compromise are properly
categorized as they are “actual .and necessary costs of preserving .or recovering the assets
of the insurer” under RSA 402-C:44, 1. After determining that the agreement and
compromise is lawful, the Court held an evidentiary hearing from July 25 - 29, 2005, to
determine whether the agreement is necessary to preserve and recover assets of the estate
and whether the terms of the agreement are fair and reasonable.
1. PROCEDURAL HISTORY

The Liquidator first filed the Motion for Approval of Agfeement and Compromise
with ‘AFIA Cedents in February 2004. Century Indemnity Company, ACE Property and
Casualty Insurance Company, Pacific Employers Insurance Company, and ACE
American Reinsurance Company (“ACE” ) and Benjamin Moore & Co. (“BMC”)
promptly filed motions to interven¢ for the purpose of objecting to the proposed
agreement. The motions to intervene were granted and a hearing in the matter was held
on April 23, 2004.'

At the hearing, the Liquidator argued that: (1) the agreement is necessary to
secure access to a substantial asset of the liquidating insurer; (2) the agreement would be

of significant benefit to Class II claimants; (3) the terms of the agreement are reasonable

l . .
An additional Motion to Intervene, filed by Nationwide Mutual Insurance Company on the fourth day of the hearing, was denied
without prejudice. That motion has been recently renewed and is pending over the objection of both ACE and the Liquidator.



under the circumstances of this particular liquidation; (4) the agreement posed no greater
liability to ACE than already exists; and (5) ACE will receive a significant windfall if the
agreement is not approved. :

ACE and BMC challenged the agreement, arguing that: (1) the payments to AFIA
Cedents could not be properly classified as administrative under RSA 402-C:44,1; (2) the |
agreement ignores the order of distribution required by RSA 402-C: 44; and (3) the
agreement creates an impermissible subclass of Class V claimants. While focusing upon
those legal arguments, both also argued that the specific terms of the agreement should be
reviewed for fairness.

The Court issued an order approving the agreement and compromise on April 29,
2004 and an addendum to that. order on June 1, 2004. On May 7, 2004, BMC filed a Rule
7 Mandatory Aﬁpeal with.the New Hampshire Supréme Court. ACE joined BMC on that
appeal. After briefing” and oral argument, the Supreme Court issued an order vacating the
trial court’s orders and remanding the matter for further consideration.

The Supreme Court’s September 13, 2004 remand order directed the trial court to
address a number of specific issues. They included: (1) whether the New Hampshire
liquidation proceedings should be stayed pending the completion of the regulatory and
judicial proceedings in .the United Kingdom; (2) whether the New Hampshire court has
an independent obligation to assess the faimess of the agreement with AFIA Cedents; (3)
whether the intérvénors have standing to contest tﬁe agreernen"t; (4) whether the
“Necessity of Payment Doctrine” or some other equitable doctrine authorizes the

Liquidator or the Court to vary the mandatory priorities set forth in RSA 402-C:44; and

? Amicus Curiae briefs were submitted by the National Association of Insurance Commissioners (NAIC)
and the National Council of Insurance Guaranty Funds (NCGIF) in support of the Liquidator’s position and
by the Reinsurance Association of America (RAA)in opposition to the Liquidator’s position.
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(5) whether the payment to the AFiA Cedents qualifies as an administrative expense
under RSA 402-C:44, 1.

Upon remand, the trial court sé:ieduled a stafus conference to narrow the issues
and explore procedures té efficiently resolve disputed matters. At the scheduling
conference on September 24, 2004, the paﬁies agreed that the r.ecord was sufficiently
developed to enable the Supreme Court to determine, as a matter of law, whether the
Liquidator was authorized to enter into the agreement with AFIA Cedents under RSA
402-C, and whether the péyment to AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44, . It was noted that an answer in the negative to either question
would obviate the need for a hearing into whether the agreement was necessary, fair and
reasonable. | |

T}Ilis_ Court issuéd its Order On Remand on October 8, 2004. The order addressed
all issues raised by the Supreme Court. The parties filed an agreed upon interlocutory
" appeal on November 8, 2005, asking the Supreme Court to determine the legal issues of
whether, as a matter of law: (1) the Liquidator is authorized to enter into the agreement
with AFIA Cedents under RSA 402-C: 25 IV, VI and XXII; and (2) the payment to AFIA
Cedents qualifies as an administrative expense under RSA 402-C: 44, 1. The Supreme
Court declined to accépt the interlocutory appeal on December 27, 2004. This Court’s
bdor rulings on the legal issues remained in effect and an evidentiary hearing was
scheduled to determine the necessity, fairness and reasonableness of the Liquidator;s
agreement and compromise with the AFIA Cedents.

The five (5) day hearing addressing the circumstances and terms of the

agreement and compromise with AFIA Cedents concluded on July 29, 2005. At the
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hearing the testimony of eleven (11) witnesses, including two (2) experts, was presented
and over ninety (90) exhibits were admitted into evidence.
2. UNDISPUTED FACTUAL BACKGinUND
Home Insurance Compaﬂy / Home UK Branch
The Home Insurance Company (“Home”) is a New Hampshire domiciled
insurance company licensed and regulated ny the New Hampshire Insurance Department.
Home and its predecessor insurance companies have been writing insurance since{ 1853.
Home and its subsidiaries wrote prOpény .and' casualty insurance and reinsurance in the
United States and in certain other countries, including the United Kingdom (“UK”).
Home did business in the UK as a member of the American Foreign Insurance
Association (“AFIA”), an unincorporated association of American insurers, which wrote
insurance and reinsurance busineés z;nd used the Home stamp. As a p‘articipating member
of AFIA, Home entered insurance and reinsurance contractskwith policyholders and
cedents in the UK, and Home reinsured that business with AFIA. AFIA entered into
| certain reinsurance treaties (“AFIA Treaties”) with parties who purchased insurance
through AFIA (“AFIA Cedents”). While Home was regulated in the UK by the Financial
Services Authority (“FSA”)* and its predecessor regulators in the UK, and Home
considered the business it did in the UK as the Home's “UK Branch”, no separate entity
was ever established.
Successors to UK Branch Liabilities / AFIA Reinsurances

Home was reinsured with respect to its liabilities under the AFIA Treaties

under reinsurance contracts with BAFCO Reinsurance Cofnpany of Bermuda Limited,

} The Financial Services Authority is an independent body and the single statutory regulator authorizing
and regulating the financial services industry in the UK.
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(“BAFCO”), a Bermudan company. These reinsurance contracts consisted of an Excess
of Loss Reinsurance Agreement and a Secoﬁd Excess of Loss Reinsurance Agreement
both signed on December 23, 1982, anzi a First Supplemental Excess of Loss Reinsurance
Agréement signed on February 1, 1985 (as amended, the “BAFCO Agreements”).- The
BAFCO Agreements providé thgt they are subject to English law and that disputes will be
resolved by arbitration in England. They provide coverage to Home for net losses on the |
AFIA liabilities exceeding $95 million in the aggregate. Century International
Reinsurance Company Limited (“CIRC”), a Bermudan company and a member of the
ACE group of companies, is the successor in interest to BAFCO under the BAFCO
Agreements.

In 1983, CIGNA Corporafion (“CIGNA") and certain of its subsidiaries purchased
AFIA from Home and six (6) other U.S. ,c:ornpani‘es,4 pursuant to certain agreements
dated December 30, 1983, entitled Purchase Agreement No. 1 and Purchase Agreement
No. 2. As part of the transaction, one of the CIGNA éubsidiaries, Insurance Company of
North America (“INA”), entered an Insurance and Reinsurance Aésumption Agreement
dated January 31, 1984 (the “Assumption Agreement”’) with Home and other companies.
Under the Assumption Agreement, INA agreed to reinsure the insurance and reinsurance
liabilities of the Home UK Branch business, administer that businéss, and bear the
related costs and expenses. INA's obligations included responsibility to adjust claims and
indemnify Home tthugh payment of Home's losses under the AFIA Treaties. Finally, in

connection with the sale, sellers agreed to provide reinsurance to INA that triggers the

sellers’ liability when the aggregate AFIA liabilities exceed $335 million.

* One of the sellers, St. Paul Fire and Marine Insurance Company, is the parent company of AFIA Cedent,
Unionamerica.
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In 1986, Home's interest in AFIA insurance and reinsurance business written
in the UK, consisting of genéral direct and rﬁarine and aviation business, was
formally transferred to a CIGNA subs;iziiary under English law. While that
transferred business became a direct obligation of the CIGNA subsidiary, the AFIA
Treaties were not formally transferred under English law, and accordingly remained
an obligation of Home, subject to the Assumption Agreement.

In 1996, INA was part of a corporate restructuring pursuant to which
Century Indemnity Company (“Century’’) became successor to INA and to INA's
rights and obligations under the Assumption Agreement with respect to the AFIA
Treaties. On July 2, 1999, CIGNA sold INA Corporation and its subsidiaries,
including Century, to ACE INA Holdings, Inc., a subsidiary of ACE Limited. Under
that transaction, Century became part of the ACE group of companies. The ACE
group of cbmpanies also iﬁcludes ACE-INA Services U.K. Limited (“ACE INA
Services”) which pfovided claim administration serviqes and, through certain of its
designated personnel, served as the UK representative for the Home with respect to
the AFIA Treaties during the periods when Century was a party to the Assumption
Agreement.

The Home Insurance Company Rehabilitation / Liquidation

On March 5, 2003, this Court entered an Order of Rehabilitation for Home rthat
appointed the Commissioner as Home's Rehabﬂitator. On June 13, 2003, an Order of
Liquidation issued which declared that Home was insolvent al:ld appointed the
Commissioner as liquidator of Home. On May 8, 2003, in conjunction with an

application for an order of liquidation in New Hampshire, the Commissioner, as
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Rehabilitator of Home, petitioned the High C_opﬂ of Justice in London (“English Court”)
to appoint joint provisional liquidators for Home under English law. On that same date,
the English Court appointed Gareth H&ghes and Margaret Mills, licensed insolvency

: practitioflers and partners of Ernst & Young, LLP (“E& Y”), as joiht provisional . |
liquidators (“Joint Provisional Liquidators”) in a provisional liquidation proceeding for
Home. While there is a provisional liquidation proceeding in the UK, the liquidation of
Home is a unitary proceeding under the primary jurisdiction of this Court.

Under the Order of Liquidation the Liquidator is vested with title to and charged
with administering and collecting Home's assets for distribution to Home's creditors
under RSA 402—C:21,»I and RSA 402-C:25, V1. Home's assets, including reinsurance
recoverables, are required to be paid or tumed over to the Liquidator. The rights of the
Home under the Assumption Agreement (and/or the BAFCO Agreements) are an asset of
the Home liquidation estate. The Assur_npﬁon Agreement contains an insoivency clause

requiring INA to pay obligations under the Assumption Agreement directly to Home or
| Home's liquidator in the event of Home's insolvency. Subject to other rélevant terms of
the Assumption Agreement, the claims are to be paid based on Home's liability on the
claims, without diminution because of Home's insolvency or because Home's liquidator
has failed to pay all or part of a claim.

The AFIA Cedents who assert claiﬁls against Home under the AFIA Treaties, and
all other parties asserting claims against Home, must file proofs of claims in the New
Hampshire liquidation proceeding. Such claims are subject to review and approval by the

,‘ Liquidator and the Court. The Order of Li'quidation enjoins other means of asserting

claims against Home or its property. Under RSA 402-C:41 and RSA 402-C:45, the
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Liquidator must investigate and determine claims, 1ssue notices of determination subject

to objection by the claimant and review by a referée or the Court, and make
-recommendations to the Court with rést‘pect to the allowance of claims.

3. AFJA CLAIMS PROCEDURES

From 1993 to the commencement of Home's liquidation, claims submitfed by the
AFIA Cedents under the AFIA Tfeaties have been handled on Home's behalf by INA and
its successor, Century, and their respective agents, including ACE INA Services, at INA's
and Century's own expense pursuant to the Assumption Agreement. ACE INA Services
dealt with AFIA Cedents on behalf of Home and also prepared financial statements fér
the UK Branch of the Home which were auditéd, signed and filed with the FSA. Since
that time, claims submitted by AFIA Cedents under the AFIA Treaties have been paid by
a combination of the receipt of reinsurance proceeds (including commutation receipts
from third party reinsurers), proceeds of receipts from AFIA sellers under a quota share
agreement, and payments from CIRC for and on behalf of Century.

In conjunction with the liquidation, the Court entered an Order Establishing,.y
Procedures Regarding Claims Filed With The Home Insurance Company In Liquidation
(“Claims Procedures Order”) on December 19, 2003. The Claims Procedures Order was
amended on June 9, 2004, and restated and revised on January 19, 2005. As amended,
the Claims Procedures Order, governs the practice and procedures for presentation of
claims against Home for determination by the Liquidator, or any Court-appointed referee,
or the Court.

The involvement of Century in the claims determination process regarding AFIA

Cedent claims has also been formalized through a negotiated claims protocol with

Century approved by the Court on November 12, 2004. As a result of Home's liquidation,
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and application of the Claims Procedures Order and the claims protocol, Century must
make any payments due on determined claims under the AFIA Treaties directly to the
Liquidator, and not to the AFIA Cedents.

The Liquidator's collection of payments under the Assumption Agreement and/or
the BAFCO Agreements depends upon, among other things, the timely filing and proving
of valid claims in Home's liquidation by AFIA Cedents. The actual “allowance” of an
insured’s claim establishes the basis upon which a claim can be submitted to the
reinsurer. Without allowed claims by the AFIA Cedents, the Liquidator is not able to
recover from Century under the Assumption Agreement.

4. THE TERMS OF THE PROPOSED AGREEMENT AND COMPROMISE WITH AFIA
CEDENTS '

| The agreement provides for a compromise to be implemented by a “scheme of
arrang.ement” between Home and all AFIA Cedents under § 425 of the English
Companies Act of 1985. The agreement’s purpose is to create a dynamic which will
secure the Liquidator’s recovery of AFIA related reinsurances from ACE, the total value
of which is variously estimated to be somewhat less than $200 million (ACE’s view), to
perhaps more than $400 million (Liquidator’s view). The agreement provides that a
portion of the proceeds received from ACE with respect to the AFIA Cedents' claims, or
:eceived from any reinsurer of Home's AFIA business other than an ACE, will be
allocated to the séheme for distribution to the AFIA Cedents. The remainder vests with
the Liquidator.

The scheme is subject to the approval of both a majority in number and seventy-

five (75) percent in value of the AFIA Cedents and sanction by the English Court. If

approved by the creditors and sanctioned by the English Court, and an office copy of the
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English Court's order sanctioning the scheme 1s filed with the English Registrar of

Companies, the agreement will be binding on all creditors covered (including AFIA
Cedents) as a matter of Engiish law. .

Pursuant to the agreement, the amount to be allocated to the scheme for

distribution to the AFIA Cedents is determined by ‘taking the reinsurance amounts
actually received from ACE with respect to the AFIA Treaties, less offsets on account of
ACE's claims against Home, and deducting from that number: (1) the costs of the UK
provisional liquidation; (2) collection costs; (3) costs of obtaining approvals from the_
New Hampshire and English Courts; (4) amounts received by Home on account of
Home’s AFIA labilities, which will be settled with the AFIA Cedents by way of offset ;
and (5).5amounts received by Home on account of any costs orders entered against it in

~ disputed claims proceedings. Pursuaﬁt to the agreement, fifty percenf of these net
proceeds, plus the previously deducted amounts received on costs orders, will be paid to
AFIA Cedents as net recoveries, and the remaiﬁing fifty (50) percent will be retained by
Home. The Cedents’ share of net recoveries is be paid proportionately to all AFIA
Cedents according to the value of their allowed claims aéainst Home under the AFIA
Treaties as determined in the New_Hampshife liquidation, except that amounts from any
cost orders will be paid to the Cedents involved.

The agreement is subject to the approval of the New Hampshire Court, as well
as those approvais required for a scheme of arrangernent under English law. Finally, the
Agreement provides for a standstill period during which signatory AFIA Cedents wiil not
seek cut-through agreements with ACE. This period originally ran until the earlier of the

date on which a required approval is not obtained, or June 1, 2004. It has since been
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extended to September 30, 2005.
5.ISSUES TO BE DETERMINED / BURDEN OF PROOF

In the'Octobe_r 8, 2004 Order O?I; ‘Remand and within various directives to the
parties relating to the focus of discovery, this Court articulated that the issue to be
addressed at the evidentiary hearing is whether the agreemant is “necessary, fair and
reasonable”. None of the parties objected to this articulation of the issue to be
determined. At the start of the evidentiary hearing, ACE objected to the Court making a
finding regarding the necessity of the agreement and argued that the Court need only
address whether the agreement is fair and reasonable. The Court is at a loss as to why
ACE argues that necessity of the agreement is not one of the criteria that the Liquidator
must prove since its inclusion would seem advantageous to ACE. Nor was ACE able to |
explain its rationale, at least to the satisfaction of the Court, for taking this position.
| Nevertheless, the Court finds that it is obligated under the provisions of the liquidation
statute, specifically paragraphs IV, VI and XXII, to determine whether or not the
agreement is necessary to collect assets under RSA 402-C:25.

During the evidentiary hearing, ACE also objected at several points to the '
admission of certain evidence arguing that the subjective beliefs of the Liquidator are
not relevant to the Court’s determination as to whether the agreement is necessary, fair,
and reasonable, because the Court must apply an objective test. The Court agrees that
the tesf it must employ is an objective one: whether a reasonable Liquidator under the
circumstances known to him, would have thought that the agreement was necessary, fair
and reasonable. Testimony and other evidence demonstrating what the Liquidator knew

1s relevant to this objective determination.

Finally, the parties agree that the Liquidator has the burden of proving that the
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agreement is necessary, fair and reasonable. In determining whether the Liquidator has
met his burden, the Court give.s due deference to the Liquidator’s expertise and
discretion. In re Liguidation ofAmeri&Ezn Mut. Liab. Ins. Co., 632 NE 2™ 1209,
1217(Mass 1994) ([The Liquidator’s]regulatory function as commissioner requires
some acknowledgment of [his] expertise and discretion.); ( [The Court] may give such
weight as he or she may consi.der appropriate to the receiver’s expertise as
commissioner.); In re Indian Motorcycle, Inc., 289 B.R. 269, 283 (1* Cir. BAP 2003).
( The Court may give substantial deference to the business judgment of a bankruptcy
trustee when deciding whether to approve a settlement.)

6. POSITIONS OF THE PARTIES ‘

The Liquidator argues that the agreement with the AFIA Cedents is necessary to
recover a vrery large asset of the estate primarily for the following reasons: (1) the AFIA
Cedents had little or no incentive to prosecﬁte their claims with the Home estate Beyond
setoff opportunities, Because as reinsurers and Class V claimants, they could expect no
distribution from the estate; (2) if the AFIA Cedents did not prosecute their claims, ACE
would not be obligated to pay its substantial AFIA related reinsurances into the estate;
3) ACE and the AFIA Cedents would likely negotiate directly to reach a mutually
beneficial arrangement whereby ACE would pay the Cedents some amount of money,
and the Cedents would not prosecute their claims with the Home, thus preventing the
Liquidator from marshaling the AFIA related reinsurances. The Liquidator also argues
that the agreement is fdir and reasonable from the perspective of Home's policyholders
and other creditors, and that the agreement was the result of extended arms-length
negotiations. |

ACE denies these claims. Through cross examination and its own witnesses,
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ACE challenged the Liquidator’s fundamental assertion that common sense market
dynamics would likely limit claims filing and prosecutions in liquidations like Home’s
to an amount directly related to ceden?t?setoff opportunities. ACE focused upon
establishing that cedents, unsure of the ultimate value of their setoff positions until well
into the future, routinely file claims to the fullest extent possible. Additionally, ACE
pointed out that expenses associated with prose'cution of claims may be limited because
when brokers are used in the London market, claims will be presented at no additional
cost, and in multiple settings, as other reinsurers likely have liability for a portion of the
same claim.
ACE also attempted to refute each of the other bases that the Liquidator advanced
for ‘enteh'ng the agreement. ACE witnesses testified that they made no post-liquidatioﬁ
' Ovértureé to AFIA Cedents for the purpose of circumventiﬁg the orderly filing of cedeﬂt
glairns, and that they received no overtures from AFIA Cedents of that ﬁature. For each
of the threats to the reinsurance asset articulated by the Liquidator, ACE offered
contrary evidence. In minimizing the level of threat to the collection of reinsurances on
the AFIA liabilities, ACE took issue with the Liquidator’s failure to balance the legal
~costs attending a defense of the AFIA reinsurance asset from any threats that might
materialize, against the procedural “costs” of negotiating and submitting the “scheme of
arrangement” for necessary approvals, and the contemplated payments to the AFIA
Cedents within it.
ACE also contended that the Liquidator had been disingenuous in dealing with
ACE about a commercial resolution. ACE asserted that the Liquidator had not acted in

“good faith” when deciding to negotiate with the AFIA Cedents shortly after initial
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discussions over a commercial resolution with ACE. Finally, through expert testimony,
ACE pointed out that the agreement before the Court is without precedent, principally
from two standpoints: the cash incent"i?ze within th¢ agreement which encourages cedents
to file claims, and the Liquidator’s contention that the substéntial payments to AFIA
Cedents are administrative in nature

BMC offeréd no witnesses at the hearing, relying instead upon examination of
ACE witnesses and cross-examination of the Liquidator’s witnesses for purposes of
establishing that the agreement was unprecedented, contrary to law, and unnecessary. As
a Class II claimant, BMC focused heavily upon the costs associated with the Liquidator’s
endorsement of the agreement and what BMC considered was an unnecessary

- prolongation of the provisional liquidation.

In rejecting the Liquidator’s rationale, BMC highlighted its concern that costs of
the agreement’s negotiation and préséntation to the Court are borne by Class II claimants
even if the agreement fails; and if it survives, those costs are enhanced by the actual
payments to AFIA Cedents. Finally, BMC suggested that the Liquidator had “put at risk”
the reinsurance asset covering the AFIA liabilities by engaging in actions which were in
breach of the duty of “utmost good faith”, cﬁstomarily honored between insurers and
reinsurers, and first alluded to by ACE during the initial April 2004 hearing on this
matter.

7. FINDINGS OF FACT RELATIVE TO NECESSITY, FAIRNESS AND
REASONABLENESS OF THE AGREEMENT

Based upon the exhibits and testimony presented at the hearing held from July 25-
29, 2005, and the Court’s evaluation of the credibility of the testimony of the various

witnesses, the Court finds the following facts.
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Gareth Howard Hughes and Margaret ’_Mills, insolvency practitioners and partnc;rs |
in E & Y, were appointed as Joint Provisional Liquidators by the High Court of Justice in
the UK on May §, 2003. The prowsiogal liquidatiqn in the UK encompasses AFIA
reinsurances, the 1argést single asset of Home’s liquidation estate. Prior to the liquidation
of Home, ACE dealt directly with the AFIA Cedents with minimal involvement of Home.

Mr. Hughes, the lead Joint Provisional Liquidator, determined that AFIA
presented unique challenges to the Home’s liquidation. He delegated responsibility for
overall management of the day-to-day adminisfration of the provisional l.iquidation of
Home to Sarah Ellis, Assistant Director in the Financial Services Department of the

| .Corp'orate Restructuring Group of E & Y. As part of her responsibilities, Ms. Ellis met
and communicated often with the AFIA Cedents in the late spring and summer of 2003.
Excess Insurance Company, Equitas, KWELM, and Engl_ish & American all indicated to
Ms. Ellis that they had no economic incentive to file claims with the Home estate. Ms.
Ellis becarﬂe concerned that Cedents were exploring alternatives to filing claims in the
liquidation, and also that if Cedents were to file bclairns, they would do so only to the
extent of offsets.

Additionally, Ms. Ellis encountered obstacles in obtaining information from
individual Cedents on the value of their claims against the Home: What high level
information she did receive, led her to believe that the AFIA liabilities were well in
excess of what had been reported by ACE. Répresentatives of KWELM and English &
American indicated to Ms. Ellis that they had difficulty dealing with ACE. KWELM
reported specific difficulty trying to reach a reconciliation with ACE oﬁ KWELM’s

claims against the AFIA pool. English & American reported that ACE would be difficult,

23 16



“gbout recovering money”. > (Tr 2-A, p.84) Ms. Ellis reported these difficulties and her
concerns regularly to Mr. Hughes. |

To address the growing unCeﬁ;inty, Ms. Ellis sent a 1et'§er in 1até July 2003 to the
sixteen (16) AFIA Cedents with the highest expected claims potential, requesting
information on projected claims amounts, as well as whether each Cedent intended to file
claims. Only four (4) Cedents responded, and of those, only three (3) indicated that they
would be filing claims. Additionally, an August 29, 2003 letter from Unionamerica stated
that the company was withdrawing pending requests for claims payments and assessing
its position with regard to AFIA matters.

Jonathan Rosen, Chief Operating Officer of The Home Insurance Company in
Liquidétion, and a reinsurance specialist, regularly communicated with Ms. Ellis. Mr.
Rosen became concerned regarding AFIA matters in August 2003. His concern was in
~ part precipitated by an August 5 e;mail to him from K‘aren Amos, Counterparty Manager
of Eciuitas. The e-mail’s attachment laid out various scenarios for “a potential way
forward on AFIA” and posed as one such way, an Equitas cut through to ACE.® Mr.-
Rosen made it clear to Ms. Amos that any direct dealing by a C.edent with ACE was
objectionable. Despite his admonition, she raised the same topic in a later conversation
with Mr. Rosen. This concemed Mr. Rosen, as did the Unionamerica letter of August 29,
2003 and a request from Agrippina Versicherung (“Agrippina”)7 for a meeting with the

JPL. Mr. Rosen traveled to London in September 2003 to address the mounting

* Ms. Ellis was to encounter her own difficulties with ACE during her on-going work with reconciliation of
AFTA Cedent claims with ACE. On the first Cedent selected for reconciliation, KWELM, ACE stated that
it could review no more than 10 files a week of the 190 files selected, effectively pushing the KWELM
reconciliation out at least four months. Because of ACE’s very slow pace on the KWELM files, Ms. Ellis
never really started with the Equitas reconciliation.

§ Liquidator’s Exhibit 12

! Agrippina Versicherung's successor in interest 1s Zurich Versicherung.
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uncertainty around claims filing of the AFIA,‘C:edents, and to meet specifically with two
of the largest cedents, Equitas and Agn'ppiné.

Mr. Rosen met with Karen Am\os and Rhydian Williams, head of Pools, Securities
and Insolvencies for Equitas. Mr. Williams, representing the largest single Cedent, told
Mr. Rosen that he saw no reason why Cedents could be expected to file and fully
prosecute claims, given that distributions to reinsureds were unlikely. He stated his belief
that Equitas was entitled to deal directly with ACE and indicated that Equitas was
“keeping all options open”. As a result of his discussions with Mr. Williams, Mr. Rosen
“was left with no unqertain impression that [ACE and Equitas] were in direct
communication on AFIA rnbatters.” (Tr.2-A, p.9)

‘On September 12, Mr. Rosen, Mr. Hughes and Ms. Ellis met with Gernot
Wérmuth, an attorney representing Agrippina’s interests. Mr. Warmuth made it clear that
Agn'ppina’s objective was to obtain payment from some source to cover its AFIA related
liabilities. He aggressively advanced alternatives to filing claims, asserting that without
an economic “incentive” to do so, Agrippina’s interests were better served by other
initiatives or options, including a direct approach to ACE underia theory of “constructive
novation”. Further, Mr. Warmuth threatened to terminate Treaty R.® This would have
significant material impact on Home’s éssetsv because termination of Treaty R would
block the flow of substantial reinsurances to the estate. Mr. Rosen’s discussions with
Agrippina were complicated by the fact that Agrippina and ACE Companies were

involved in a difficult and protracted arbitration over the contract of reinsurance

¥ The reinsurance contract (Treaty R) comes up within the context of the Rutty Pool liabilities, part of the
Home’s AFIA liabilities originally assumed by Cigna and now an obligation of Century. Under Treaty R
Home had retrospectively reinsured (100%) Agrippina’s Rutty Pool liabilities; however, under the contract,
upon Home's insolvency, Agrippina was entitled to terminate the agreement and regain access to certain
reinsurances to which ACE is currently entitled.
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governing Home’s obligation (now ACE’s) for Agrippina’s participation in the ML.E.
Rutty Underwriting Pool.

On September 16, Mr. Rosen };et with ACE representatives Michael Durkin and
Michael Smith to discuss his meeting with Agrippina. Mr. Rosen took the opportunity to
ralso discuss his concerns regarding cut throughs, circumvention and any attempt by ACE
to bypass Home and deal directly with AFIA Cedents. He made it clear that Home would
not tolerate any of these actions. On the same day, ACE’s counsel sent a letter to the
-Liquidator objecting to Mr. Rosen’s meeting with Agrippina without an ACE
'rep-resentative present. Further, the letter suggested that Mr. Rosen might be “interfering”
with .thé arbitration that was underway. .

~On September 17, 2003, Mr_. Rosen and Ms. Ellis met with representatives of
Unionamerica seeking an explanation for Unionamerica’s withdrawal of its request for
claims péyrnents. Other than indicating that “they were reserving their rights”, no further
expianation_ was forthcoming. (Tr.1-B, p.128) At the conclusion of the meeting, Barbara
Nowak of ACE INA Services, who also attended the meeting, suggested privately to Mr."
" Rosen and Ms. Ellis that Unionamerica mi ght be intending to do a side deal with ACE.
Later that day, Mf. Rosen met for a second time with Mr. Warmuth. Again, Mr. Warmuth
advised Mr. Rosen that without some consideration from Home, Agrippina would
exercise other options and seek consideration from ACE.

During his September trip, Mr. Roéen made regular reports to the Special Depufy
Liquidator, Peter Bengelsdorf. After his meetings with the AFIA Cedents and ACE, Mr. -

Rosen informed Mr Bengelsdorf that he believed that ACE and the AFIA Cedents were

actively reviewing and considering alternatives to filing claims in the Home estate. Mr.
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Bengelsdorf determined that there were “enough potential red flags going up” that a
“face-to-face meeting” with ACE was necessary to “find out what was going on”. (Tr.3-
B, p.145-46) Mr. Bengelsdorf directeng. Rosen to schedule this meeting with ACE,
and requested that the Liquidator and Joint Provisional Liduidator 1ssue a joint wﬁtten
communication directly to ACE seeking assurances that ACE would not interfere with an
orderly filing of AFIA Cedent claims. This joiﬁt liquidator letter was sent tb ACE on
September 26, 2003, objecting to ACE’s characterization of Mr. Rosen’s actions and
reqﬁesting assurances that ACE would not “participate in” or “otherwise facilitate”
efforts to circumvent the liquidation, and that ACE “advise if presently aware of any such
efforts”.” Neither the Liquidator, nor the lead Joint Provisional Liquidator received a
‘wn'tten‘reply to the September 26 1ettef.

Mr. Rosen scheduled a meeting with ACE in New York on September 30, 2003.
The meeting was attended by ACE attorneys, Thomas Wamser, Senior General Counsel
and Howard Denbin, as well as Peter Bengelsdorf, Gareth Hughes, Jonathan Rosen and
Sarah Ellis. At the meeting, Mr. Bengelsdorf made a presentatior; outlining the
Liquidator’s understanding of the relationships and obligations of the parties involved in
-the liquidation. The prospect of a commercial resolution between Home and ACE was
discussed, including a three-cornered transaction which was to include the AFIA
Cedents. Also discussed was the substantial discrepancy between the parties’ projections
of the size of the AFIA liabilitiés. Based upon the high level information received from
several Cedents, the Liguidator believed that the liabilities could exceed $400 million.
ACE-INA Services’ last FSA filing in 2003 carried a liability of approximately $231

million, however, at the September 30 meeting, ACE backed away from that figure by as

’ Liquidator’s Exhibit 19
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much as twenty (20) percent. ACE’s substantial reduction 6f its estimate of the AFIA
liabilities raised further concerns for the Liquidator. The growing discrepancy prevented
any detailed discussionvand the partieé iclgreed that work negded to be done on
reconciliation if matters wefe to move forward. It was agreed that reconciliation work
would continue with KWELM, a project overseen by Sarah Ellis that was underway
independent of their discussions.

Within the context of the September 26 letter, Home again raised its concerns
regarding cut through, circumvention and any other attempt by ACE to bypass the Home
and deal directly with AFIA Cedents. However, ACE representatives remained
noncommittal and avoided those assurances. To the contrary, representatives from ACE
prompt'éd a discussion of the NEMGIA decision' and asserted that that decision implied
that circum{/ention would be tolerated under English law. ACE also indicated that its
outside counsel, Lovells and Stroock & Stroock were looi{ing at those legal matters from
both a UK and US perspective. |

There was further discussion of a possible corﬁmercial resolution with ACE in a
- follow up call on October 16. During that call, ACE rejected any agfeement that would
include AFIA Cedents, indicating that the relationships between ACE and the Cedents
were difficult and thaf negotiating such a transaction would be unwieldy. The assurances
requested in the September 26 letter were again discussed in conjunction with moving the
‘parties beyond exploratory discussions on the prospect of a commercial resolution. Mr.
Bengelsdorf recognized that he had inadequate information to negotiate with ACE and

that he would need direct access to those in authority to move forward on a commutation.

"% Liquidator’s Exhibit 21, NEMGIA v AGF Holdings, (1997) 2 BCLC 191, (1997)LRLR 159
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Home and ACE agreed that if commutation negotiations were underway neither would
disclose those discussions to the AFIA Cedents. Ace did not however, unequivocally
agree to refrain from pursuing side de:a.l.s with the AFIA Cedents, although there was an
agreement to advise one another should either party negotiate “any other side deals”. The
NEMGIA case was again debated and ACE said it stood by the NEMGIA analysis that
circumvention is legal in both the UK and US. The discussions between Home and ACE
on September 30 and October 16 regarding a potential commercial resolution between
them were preliminary in nature and did not constitute commutation negotiations.

During September and early October 2003, communications with and amongst tﬁe
AFJA Cedents were being facilitated by the organization of an informal creditors
committee (ICC)."! The Liquidator’s first formal meeting with AFIA Cedents in the ICC
setting was held on October 21, 2003. At that meeting Mr. Bengelsdorf made an
informational presentation to the members of the ICC, providing the members with the
history of the Home and AFIA. Mr. Bengelsdorf also sought to prompt open discussion
on the uncertainﬁés pertaining to the fact that the Cedents ranked behind policyholders
claimants in the order of distribution in Home’s liquidation.

Ml’.. Bengelsdorf’s goals for the first ICC meeting were to obtain more detailed
claims information and assurances from the AFIA Cedents that they would file and fully
prosecute claims in the Home estate. Neither goal was achieved. Rather, Mr. Bengelsdorf
and Mr.Rosen met with “a very hostile audience”. The Cedents made it clear that they

“saw no good reason for them to file proofs of claim beyond their offset entitlements,

because the filing and prosecution of proofs of claim would, in their view, be an

" An informal creditors’ committee (ICC) may be formed by creditors in provisional liquidations in the
UK. In this matter the ICC is composed of nine (9) AFIA Cedents with sufficient claims in the aggregate
to constitute seventy-five (75) percent of the creditors by value.
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extremely expensive and time-consuming exercise for what they perceived to be a zero
sum gain”. (Tr.1-B, p.153) Certain of Ehe Cedents also clearly expressed their frustrationr
in their prior dealings with ACE-INA éervices on claims submissions.

Mr. Hughes concluded that as a matter of “‘commercial iogic” there had to be “an
arrangement put in place wheré it made it economically beneficial for those creditors to
prove and prosecute their claims” or else  the largest asset of the estate woﬁld be lost...”.
(Tr.2-B, p.178,182-83) Toward the close of the meeting, Rhyciian Williams, de facto
chair of the ICC, observed that because AFIA Cedents as Class V creditors were unlikely
to get a distribution from the estate, they would not likely prosecute claims over and
above setoff amounts. At that point, Mr.‘ Rosen, in reaction to the Cedents’ feedback,
turned ‘;o Mr. Bengelsdorf and stated that _“something had to be done”. (Tr.1-B, p.154)

Mr. Bengelsdorf determined that he would lose an asset of the estate if he did not
take decisive action. He concluded that he had three options: he could do nothing, which
he determined was unacceptable; he could “do a commercial resolution with ACE”; or he
could “work out some sort of arrangement with AFIA Cedents”. (Tr.3-B, p.158-59)
Although Mr. Bengelsdorf testified that he had preferred to negotiate a deal with ACE,
the withholding of information by the Cedents blocked this avenue. He thus directed his
efforts toward reaching an agreement with AFIA Cedents. The Liquidator made no
further efforts to pursue a commercial resolution with ACE. Nor did ACE ever follow up
with Home. |

Directly. after the October 21 ICC meeting the Liquidator, the lead Joint
Provisional Liquidator, the Special Deputy Liquidator and counsel discussed the

development of a scheme of arrangement to facilitate the goal of reaching an agreement
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with the AFIA Cedents. Negotiations with the:AFIA Cedents were to commence under
the direction of Mr. Hughes and counsel, in consultation with the US liquidation team.
In his capacity as lead Joint Provisioriai Liquidator, Mr. Hughes regularly advised the

~ FSA on matters of sigm'ﬁcan&, keeping them “briefed throughout” as the scheme was
being negotiated and developed. (Tr.2-B, p.225)

The Liquidator and lead Joint Provisional Liquidator relied upon Rhydian
Williams to gauge Cedent responses to various proposals. Mr. Williams was véry
familiar with the London reinsurance market and had served on more than a dozen
informal creditors committees. From mid-October 2003 until mid-January 2004, the
financial terms of the agreement were under significant discussion between the AFIA
Cedents and the Liquidator. The share that the Cedents were to receive from the net
proceeds as defined under the agreement became the major sticking point.

The initial proposal offered the Cedents a twenty-five (25) percent distribution
from the net proceeds, realized after application of various expenses and offsets to the
gross receipts from AFIA reinsurances, and also required that the ICC members provide
information to the Liquidator on the details of their expected claims pnor to Court
approval of the agreement. The proposal was transmitted to Rhydian Williams on
November 10, 2003. Mr. Williams adviéed Mr. Hughes that the proposal Was inadequate
for two reasons: the percentage of the net proceeds to be shared was too low; and the
timing of the provision of claims information by the Cedents to the Liquidator was
disadvantageous to the Cedents. Mr. Williams advised against circulating the offer to the
ICC because it would be dismissed.

—

After consultation and discussion amongst the Liquidator, Joint Provisional
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Liquidator and counsel, a second proposal was prepared with a “lock-step” component
providing for a graduated percentage share of net proceeds to a maximum level of fifty
(50) percent as the gross receipts fror£1:-the AFIA Treaties grew. Also, the proposal
postponed the timing on the provision of claims information until such time as the
agreement was fully approved. Upon review, Mr. Williams indicated that the changes
were in the right direction. He suggested that “it was worth sharing with some of the
other cedenté just to show fhat the Liquidators were coming up with ideas, but that
...[they] should be prepared to receive short shrift.” (Tr.4-A, p.99)

At a meeting of the ICC on November 28, 2003, the lock-step proposal was
discussed and Sarah Ellis made é PowerPoint presentation to illusfrate how the proposal
operaté:d. While the ICC members at the presentation did .not formally reject the lock-
step approach, the tenor of the discussion and indications from Rhydian Williams, to
Gareth Hughes, conveyed to the Liquidator that the Cedents were likely to reject the
proposal and hold to a 50/50 sharing of net prqceeds.

On December 12, 2003, Gareth Hughes received a counter-proposal‘ from the
ICC, transmitted by Richard Leedham, who served as counsel to the ICC during the final
negotiation phase. The proposal provided for a 50/50 sharing of proceeds; an “uplift” for
the Cedents should Home commute with ACE; and a requirement that Home obtain
AFIA Cedents’ consent for any commutation with ACE. Seven (7) of nine (9) ICC
members were lined up behind the proposal advanced by Richard Leedham. However,
even with seven (7) Cedents in support, the agreement would .not have had the necessary
approval to move forward.

After significant discussion and sharing of drafts over the final weeks of
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December 2003 and the early part of January 2004, the Liquidator agreed to a 50/50
sharing of net proceeds and the Cedents withdrew their proposal for veto power over a
Home commutation with ACE. With the addition of Unionamerica’s support in January,
the threshold of approval by seventy-five (75) percent of the creditors (by value) had
been achieved. The agreement signature sheets were circulated on January 23, 2004,
some ten (10) weeks after the initial proposal was sent to Rhydian Williams. Prior to
filing the Motion for Approval of Agreement and Compromise with AFIA Cedents, the
Liquidator provided notice to ACE.
8. ANALYSIS

The July evidentiary hearing focused upon the reasonableness of the Liquidator’s
detenniﬁation that an agreement with the AFIA Cedents was necessary and upon the
fairness of the terms of the agreement. The Court’s findings on these rriatters are
intrinsically tied to the Court’s prior rulings that the Liquidator has the authority under
RSA Chapter 402-C to enter into this type of agreement under the circumstances, and that
the payments to the AFIA Cedents are “actual and necessary costs of preserving and
recovering the assets of the insurer” under RSA 402-C:44, I. The Court and parties had
previously asked the Supreme Court to accept this case on interlocutory transfer to
determine the legality of the agreement at issue under the statute. In doing so, the Court
and parties agreed that the undisputed facts were sufficient to allow the Supreme Court to
do so. The Sui)rerne Court declined the case on an interlocutory basié and remanded for
an evidentiary hearing on the necessity and fairness of the agreement

The evidentiary hearing has confirmed the Court’s view that the agreement is

permitted under RSA Chapter 402-C. The hearing provided a glimpse into the rough and
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tumble world of the reinsurance business within the liquidation setting and explained, in
part at least, why the liquidation statute provides that it is to be broadly construed to
implerﬁent 1ts purpose to protect insurré‘l(:is and creditors, and why the Liquidator is granted
a broad array of powers under the statute to marshal and maximize assets for the benefit
of claimants. ACE and the AFIA Cedents are motivated by the economic bottom line and
what is in the best financial interests of their businesses. As Rhydian Williams testiﬁed; _
even after negotiating the‘agre'ement with Home, if ACE “had come forward with a better
deal, then Equitas would not have signed that agreement”. (Tr.4-B, p.139-140) As BMC
noted in its argument at hearing, those involved in the matters before the Court are
“highly sophisticated insurance professionals”. The hearing made it clear that if the
Liquidator were not able to negotiate with them on an eqﬁal footing to reach an
agreement such as is at issﬁe here, he would be, at the least, at a distinct business
disadvantage in attempting to marshal assets that belong to the estate.

The Court found the testimony of the Liquidation team of Peter Bengelsdorf,
_ Jonathan Rosen, Gareth Hughes and Sarah Ellis to be highly credible. The Court also -
gives due deference to the business judgment of Mr. Bengelsdorf, Mr. Rosen and Mr.
Hughes that it was necessary to negotiate an agreement with the AFIA Cedents to assure
that the largest single asset of the estate was not lost. See: In Re Indian Motorcycle, Inc.
289 B.R. 269, 283 (1% Cir. BAP 2003) (“Compromises are generally apbroved if they
meet the business judgment of the trustee.”) Further, the Court credits the testimony of
Gareth Hughes and Rhydian Williams, both of whom are very experienced in the

financial realities and pertinent dynamics of the reinsurance market in the UK.
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ACE presented one of its experts for the purpose of casting doubt on the Court’s
prior determinations that: 1) the Liquidator has the requisite authority to enter into an
agreement structured to provide payrné;its to lower priority claimants for the purpose of
enhancing ‘distributions to higher priority claimants; and 2)that such payments are
necessarily administrative expenses. Attorney Robert Craig took issue with the pendirig
agreement, testifﬁng that these very issues had been the subject of recent discussions
~ within a drafting group at the NAIC'? charged with updating the Model Receivership Act.
He testified that “the proposal was put in a draft in December or early January of this
year and rejected...finding its way back into the draft...at least three times...and rejected
three times.” (Tr.5-A, p.106) Only on cross-examination did Mr. Craig acknowledge that
the current draft recently approved by the NAIC intermediate levels, included a drafting
note indicating that, subject to court approval, it is implicit within the powers of a
~ liquidator under the Model Act to make Class I administrative payments to claimants in
lower priority, if doing so results in a return to the estate of assets benefiting claimants in
higher priorities. Further, the drafting note indicates that such “payments do not
constitute distribution so as to circumvent priority classes or establish subclasses within a
class.”(Tr.5-A, p.112) Ace’s evidence on this point was thus completely undermined.
Necessity of the Agreement

The Court first determines whether the Liquidator’s position that the agreement is
necessary to marshal and maximize the assets of the estate is reasonable. The Court
focuses upon the information the Liquidator developed up to and through the first formal

ICC meeting in late October 2003, after which a decision was made to work toward an

12 The National Association of Insurance Commissioners is comprised of the chief insurance regulators of
the fifty(50)states.
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agreement with the AFIA Cedents. The Court reviews the circumstances then known to
the Liquidator to evaluate whether it was reasonable for him to conclude that an-

- agreement with the AFIA Cedents Was: 1‘:1’ecessa‘ry to marshal and maximize the assets of
the estate.

The Spgcial Deputy Liquidator, Mr. Bengelsdorf, made an early determination
that the AFIA reinsurances were the largest asset of the estate and that his ability to
marshal that asset was fraught with uncertainty. The matters brought to Mr.
Bengelsdorf’s attention by /Mr. Rosen regarding the September contacts with ACE and
the Cedents; the information provided by Gareth Hughes in his capacity as lead JPL; Mr.
Bengelsdorf’s direct involvement in the face-to-face September meeting with ACE and
the folk;)w up Octobér telephonic cohference ; and the October 21 ICC meeting informed
Mr. Bengelsdorf’s decision to negotiate with the ICC. He firmly concluded that absent
creation of a more attractive alternative, Cedents would not file and fully prosecute
claims, and that they would move in more commercially favorable directions to the -
disadvantage of the estate. Mr. Bengelsdorf testified that he had preferred to negotiate a
de,al with ACE; however, he concluded that he was still dealing with ACE representatives
without the authority to move matters along, and that his negotiating leverage with ACE
was seriously compromised by the absence of adequate information from the Cedents.
(Tr.B;B, p.197) Assessing the totality of the circumstances, Mr. Bengelsdorf moved
forward to negotiate a compromise With the ICC.

At hearing, ACE and BMC challenged each of the factors the Liquidator
considered in determining that the agreement was ﬁecessary. For example, much was

made over various court decisions in both the US and the UK, and whether those cases
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~might serve to either motivate AFIA Cedents and ACE to actively pursue alternatives to
the filing of claims, or discourage them\from doing so. However, reasonable lawyers
and/or business executives may aisagréé on the meaning of these cases. The Court
certainly cannot say thaf the Liquidator was unreasonable in determining that there was
significant legal uncertainty about whether the Cedents or ACE could successfully
litigate various theories, or negotiate side deals to gain economic advantage. Both the
Nationwide decision,'* which left unanswered the question of whether a cut through
would be permissible in the case of an insolvency, and the NEMGIA decision, are cases
1n point. Additionally, given the autonomous manner in which ACE had administered the
AFIA matters and paid claims since 1999,.Cedent pursuit of legal action based upon a
-theory c;f constructive novation could not be lightly dismissed.
Muéh was also made over whether, in the absence of any agreement, the Cedents
‘would file and fully prosecute claims over the expected ten (10) and more years’ span of
the liquidation. While there was no dispute that Cedents .would file and prosecute claims
to take advantage of any offset opportunities, beyond that, there was a very high degree -
of uncertainty. Mr, Hughes’ observations from his attendance at the October 21 ICC
meeting were persuasive. He testified to his familiarity with the Cedent attendees, and
focused upon the 1argesf, Equitas. He testified that he “believed it was inconceivable that
Equitas would prosecute its claims...over many years going forward without receiving
economic return...”. (Tr.2-B, p.179)
In sum, the Court finds that the Liquidator has fnet his burden of proving that a
reasonable liquidator under the circumstances would have concluded that the agreement

was necessary to preserve access to and marshal the AFIA reinsurances,

"¥Liquidator’s Exhibit 9, Nationwide Mutual Ins. Co. v. Home Ins. Co, 150 F. 3d 545 (1998)
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Fairness and Reasonableness of the Terms of the Agreement

The Court next reviews the teqqs of the agreement to determine whether they are
fair and reasonable under the circumstar;ces. ACE focuses upon the fairness of the
agreement to ACE as a business enterprise. Broadly considered, the financial fortunes of
ACE are best served if the Liquidator’s agreement is not upheld. In that case, ACE st;ands
to reap a sizable windfall. If the agreement is upheld, however, ACE cannot argue that its
liabilities as a substantial net debtor to the estate, are any greater than those reflected
under the terms of the contracts governing the 1999 transaction with Cigna. The crux of
ACE’s argument is that Home was neither fair nor reasonable 1n the way it initiated
discussions with ACE over a commercial resolution; changed course to commence
negotliat‘ions with the AFIA Cedents; and only informed ACE after finalizing an
agfeement with the Cedents. (Tr.5-A, p:179) As Mr. Wamserr candidly testified, Ace felt
~ that it had been “suckered” by the Liquidator.

ACE’s argument is facﬁally flawed. The Court has already found that
commutation negotiations had not begun with ACE on October 16 because of Home’s
lack of adequate claims information and access to those with direct negotiating authority
at ACE. However, even if ACE’s assertions were true, it would not change the Court’s
conclusions, because what is relevant is the fairness of the agreement to ACE in its
capacity as a claimant in the estate, and not as a business enterprise. In considering
fairness, the Court reviews the agreement “with the paramount interest of creditors” in
mind. See /n Re Esiate of Indian Motorcycle MFG. Inc. 299 B.R. §, 20 (D. Mass. 2003).
See also RSA 402-C:1, IV, “The purpose of this chapter is to protect the interests of

insureds, creditors, and the public generally...”. ACE’s rights as a claimant and creditor
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and its rights to setoff under RSA 402-C:34 are unimpaired by the pending agreement
and thus the agreement is not unfair to\ACE.

BMC has intervened as a Clasé 11 policyholder claimant.'* No other policyholder
claimant has intervened and BMC represents that it does not speak for any other Class I
claimants. BMC raises the argufnent that the agreement may not represent the best
bargain that could have been struck by the Liquidator for Class II claimants. BMC
contends that if the Liquidator had pursued a commercial resolution wifch ACE , rather
that one with the AFIA Cedents, the estate would have benefited more, in part because it
would not have incurred the costs attendant to pursuing approval of thé agreement. The
Court has already concluded tl.lat the Special Deputy Liquidator’s decision to negotiate a
resolut;on with the AFIA Cedents on behalf of the Liquidator rather than with ACE was
reasonable. The Court has no information to assess whether a supérior deal could have
been struck by the Liquidator with ACE and therefore can give no meaningful
consideration to BMC’s argument.

Under the agreement the Liquidator stands to collect a portiqn of reinsurances
otherwise at risk, for purposes of providing a direct and substantial benefit to Class II
claimants, which comprise ninety (90) percent of all claimants. The Special Deputy
Liquidator éstimated that Cedent claims exceed setoff positions by anywhere from $87
Million to an amount well in excess of $150 Million. (Tr.3-B, p.159) The Special Deputy
Liquidator estimated that the potential gross proceeds from the AFIA reinsurances would

total between $231 Million and $400 Million, or more. While there is necessary

14 . ) . . .
BMC, an operating entity within Berkshire Hathaway Inc., intervened as a Class 1] claimant. The Court assumes that its

intervention is in no way motivated by the interests of a companion operating entity within Berkshire Hathaway, Inc. which
reinsures ACE’s liabilities on the AF1A exposures.
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uncertainty as to the gross proceeds to be received by the Liquidator under the agreement,
the Liquidator established that the agreement returns nearly two-thirds of the gfoss
reinsurance proceeds to the liquidatic;r; estate, with the remaining one third going to the
Cedents through the scheme. 5

Having taken the position that the Liquidator has struck an unnecessary bargain
with AFIA Cedents, ACE and BMC necessarily take the position that the monies
expended by the Liquidator under the agreement are unreasonable. Here, the Court
considers the nature of the agreement and the context in which the negotiations were
c’onducted. The agreement was formulated to promote a sustained prosecution of claims
over a number of years. The terms of the pending agreement were the subject of
signiﬁcﬁnt negotiation over a two month peribd. As Mr. Hughes noted, the Cedents had a
‘;considerable amount of commercial leverage” over the Home estate, énd “a strong
commercial position” during the negotiations. (Tr.2-B, p.217,223) The Liquidation team
included members with broad experiénce in the insurance industry and the regulatory
environment in the US and the UK, or both. The FSA was regularly advised by the
Liquidator and the lead Joint Provisional Liquidator of progress on the negotiations and
the terms of the agreement. No objection to either the concept or the terms was expressed
at any time by the FSA.

For all of the above reasons the Court finds that the agreement is fair and

reasonable.

' This projection was based upon the liabilities reflected in the 2003 FSA filing. If the gross reinsurances
were to significantly exceed that figure, the spread in the proportional share would diminish,



FINDINGS AND RULINGS

The Court’s rulings on fhe Findings of Fact and Rulings/Conclusions of Law
submitted by the parties, and on ACEz(‘:jompanies’ Objection to the Liquidator’s Proposed
- Findings of Fact and Conclusions of Law and the Liquidator’s Response to Ace
Companies’ Objection to Liquidator’s Proposed Findings of Fact and Conclusions of
Law follow:

Liquidator’s Proposed Findings of Fact and Conclusjons of Law After
Evidentiary Hearing
Findings of Fact:
Granted: 1-17,18-20 (See Exhibit 1, paragraphs 36-38), 21, 23-39, and 41-116
Denied: 40
Neither granted nor denied: 22.
Conclusions of Law:
Granted: 1-11.
Benjamin Moore & Co.’s Requests for Findings of Fact and Conclusions of
Law '
The Court declines to rule with specificity on Benjamin Moore & Co.'s
Requests for Findings of Fact and Conclusions of Law as the paragraphs, with
- multiple assertions and/or argumentative elements, prevent efficient disposition.
Therefore, as to Benjamin Moore & Co.’s requests, all findings and rulings
‘consistent with this Order are granted; otherwise, the requests for findings and
-rulings are denied.
ACE Companies’ Request for Findings of Facts and Rulings of Law
Findings of Fact:
Granted: 1, 10-33, 36-39, 41-51, 52 (with the further finding that ACE
was excluded by G. Warmuth), 53-54, 56 (to the extent that no Cedent
expressly so advised), 58, 60 (as to directly informed, denied as to
“suggested in any way”’),61 (as to expressly stated reasons), 63, 65 (as
to the chronology, but not to the implication that a commutation is
fully synonymous with a settlement), 66-73, 74 (with the further
finding that the commutation discussions never began), 75 (to the
extent that no request was made to reduce to writing; remainder is
neither granted, nor denied), 76-77 (as to authority to discuss rather
than negotiate), 78 (as to the extent that reconciliation continued as an
on-going process, but denied as to the implication that commutation
discussions had begun), 79-80, 81 (as to the request of Agrippina, and
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Home's response, otherwise denied), 82 (as to the assurance to the
AFIA Cedents, otherwise denied), 83-84, 89, 91-93, 107, 109, 113-
114,116, 118, 119 (with the finding that there was also contrary
information), 120, 123 (as to commitments made, but not to the
implication that negotiations on.commutation had begun),124-127,
129-130,133, 139, 140 (as to the first two assertions, otherwise
denied), 141, 145, 148, 150, 153, 155, 158-164, 167, 169, 170, and
172.

Denied: 2-3, 4-9, 90, 94, 106, 110-112, 117,121-122, 128, 131-132,
134-136, 138, 142-144, 147,152, 156, 157, 166, and 168.

Neither granted nor denied: 34-35, 40, 55, 57, 59, 62, 64, 85-88, 95-105

(limited relevancy), 108, 115 137, 146, 149, 151, 154, 165, and 171.

Conclusions of Law: .
Granted: A, B, C, D, F, G, P (as to an actual novation), V, AA, EE, and GG
(except for the second assertion which 1s denied) _
Denied: E,H,1,J,0,Q,R, S, T, U, W, X, Y, Z (as to an agreement with
ACE), BB-DD, FF, HH, and IL
Neither granted nor denied: K,L,M and N (limited relevancy)

.In sum, based upon the findings of fact within the narrative, and the additional

findings of fact reflected in the Court’s response to post-hearing submissions by the

parties, the Court finds that the Liquidator has met his burden of proving that the

agreement and compronﬁsé’with the AFIA Cedents is necessary, fair and reasonable.

| Accordingly, the Liquidator’s Motion for Approval of Agreement and Compromise with

AFIA Cedents is GRANTED.

SO ORDERED

Date

PL2/0C | @

Kathleen A. McGuir'e '

f’residing Justice
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT

Docket No. 03-E-0106
- - In the Matter ofthe-Liquid'ation of .
-+ The Home Insurance Company - -

ORDER ON REMAND

This matter is before the Court on remand from the Supreme Court. The remand order |
vacated this Court’s order of April 29, 2004 and the June 1, 2004 addendum thereto. A status
conference was held on.._October 4, 2004 to discuss the Supreme Court’s remand .order and to
provide an opportunity for the Liquidator and the intervening parties to narrow the issues and

agree on an efficient procedural direction going forward.

BACKGROUND:

,".fhc;:_HIOmc;_.Insurance Cqmpény,.a New Ha_mpshi_re doméstig insurér_.w’.im a substgntial, ..
histon'c. business presence in the United K.ingdom, through an unincofporatéd branch office, wa.;,
ordered into liquidation by the Merrimack County Superior Court 6n June 9, 2003. Whjle Joint
Provisional Liquidators have been appointed by the High Court of England and Wales with
respect to tﬁe branch office business liabilities generated by the Home’s presence in the United

Kingdom, the provisional liquidation proceeding in the United Kingdom is ancillary to the

Il
W
\‘

proceedings in this Court. This Cdurt understands that the primary purpose of the proceedir;g in
the United Kingdom ‘i_s to protect and preserve assets as effo;—.ts are made by the Liqui'dator to
achieve an efficient and fa‘ir distribution of those assets to claima.ntsjn the liquidation éstate.
Regardless of the domicile of the claimant, or where the coverage was written, all claims will_‘be

filed in the proceeding overseen by this Court and consistent with procedures approved by it.
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In February 2004, the Liguidator endor;ed a compromise reached in the United Kingdom
between the Joint Provisional Liquidatorg and an Informal Creditors’ Committee of certain
_reinsu'redAs Qf_thg:_Ho;né, kn'an co_l_lcc.ti\}ély as the AFIA .Cedents._ The agreement and

.coﬁpfoﬁise ;‘J'rm..{i‘ded..t'.ha‘t the Li.qu_‘ida't.br \vc;uid ﬁrst “;eek apﬁfoval of the sv\lpé‘r\/‘ising Ne\:&.
Hampshire Court” for purposes of_secun'ng a “New Hampshire Order”; the Joint Provisional
Liquidators would then “seek sanction of the English Court in reépect of the Scheme” and;
ﬁnally, t};e Joint Provisional Liquidators would seek an order from the English court for-
remission of the assets to the New Hafnpshire Liquidator for administration gnd distobution. See -
Letter of Agreement deﬁed January 22, 2004 at paragraph 1.1.2. In accord with tk:e sequénce of
events as anticipated by the parties to the agreement and compromise, the Liquidator filed a .
motion with attachments and supporting documents on February 22, 2004 seeking review and
Iapprov'al of the agreement .in_Me_rrimack County Superiqr Court. '

o ‘The ACE Co.rripanies and Benj a"min Moore & Co. soﬁght to ihfen’zene, witﬁ the fo’rn:iér '
filing an Asvsented-'l"qutition to Intervene and the latter, a Motion to Intervene. No objections
were filed and this Court granted both parties’ requests on April 5, 2004. Both ACE Companies
and Benjamin Moore & Co. filed pleadings and memoranda objecting to the agreement and
compromise with the AFIA Cedents. In response, the Co'un scheduled a status conference on
April 9, 2004. | . ' 1;,\

At ihe co_nference,' the parties agreed t_hat the issues to be,dete‘zmined ivere: whether an
evidentiary h‘eaﬁng was necessary to determ;ir;e whether th.é’Court.éhould .gra'nt or..d'eny the

‘Liquidator’s motion for approval of the agreement; what the scope of any evidentiary hearing
should be: and what discovery the parties needed to complete prior to any further hearing. See

April 9, 2004 hearing transcript at pages 3-5. The parties agreed with the Court’s assessment
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that whether or not the Liquidator had the statutory authornity under RSA chapter 402-C to enter

such an agreement with the AFIA Cedents was a matter of law which could be decided without

oS-

L conductmo further chscovery See Apnl 9 2004 trzmscnpt atpaces 7 10 and pages 19 20 The o

pames also aoreed that whether the L1qu1dator had abused his chscretxon in endorsmo the
agreement, i.e., wh.ether the agreement was reasonable, would be determined only if _the first
question was decided in favor of the Liquidator. (1d.)

A:léter the April 23, 2004 hearing, the Court issued an order finding that “under the
circumstances of this liquidation as explained below, the agreemcnf proposed by the Liquidator
is authorized under the"brdad array of powers granted the Liquidator under RSA ZO2—C:25 and is
consistent with t_he goals and purposes of the statute té protect the interests of the insureds and
creditors.”” See Order of April 29; 2004. ACE Compénies and Benjamin Moore & Co. appealed -
this ruling.. |

In its Order of Se;ﬁtember 13, 2004,'the Supreme Coﬁrt enumerated the folloQihé
questions upon which it requested specific discussion and findings: |

(1) Whether the New Hampshire liquidation proceedings should be stayed pending the
completion of the regulatory and judicial proceedings in the United Kingdom;

(2) Whether the New Hampshire court has an iﬁdependeht obl.igation to assess the ‘
faimess of the agreement with the AFIA Cedents; \

" (3) Whether the intervenors have standing to contest the agreement;

(;1) Whether the “Néc.éssity ofIP%ln”xent dectﬁrie”"or some 'otherlequitabié doctrine

authorizes the Liquidator or court to vary the mandatory priorities sct.forth in RSA 402-C:44

(Supp.2003); and
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(5). Whether the payment to the AFIA Cedents qualifies as an administrative expense
under RSA 402-C:44, I | |
~-DISCUSSION:

" “The éuestioﬁs from th:e' Supre.rr;e. Couﬂ will Bé ad.dres".lsécrl out of‘ s.'eq.ue;hc::'e:',;\.,yiAthitﬁe.'. S
threshold questions of stanciing and comity addressed at the outset because of their potential for
limiti.ng parties or delaying the liquidation in deference to another jurisdiction.

3) Whether the intervenors have standine to contest the asreement

B.enj.amin Moore & Co. asserts a right to intervene based upon its status as a Class II,
policyhélder cla.imant “with numerous‘open liability claims”. See Response anqubjection of
Benjamin Moo;&; & Co. to Liquidator’s Motion for Aﬁproval of Agreement and Compromise
with AFJA Cedents, 3/18/04. The ACE Companies assert an interest in a-pproximatelly
13 million dollars worth of Class V claims to be filed in the liquidation. _S_e_c_;e___ Objection and
Response of ACE Cofnpanies to the Liquidator’s Motion for Appréval of Agréement and
Compromise with AFIA Cedents, 3/19/04. The initial f)leading of ACE Companies also makes
clear that Century Indemnity Insurance Company has a sﬁb;tantial Business interest in the
liquidation in its role as run off manager and indemnitor of the AFIA Cedent liabilities. The

Court granted the motions to intervene on April 5, 2004 without objection, finding the interests

of each of the intervenors were potentially at stake based on the foregoing facts. See Snyder v. &,

Y
Y

NH Savings Bank, 134 NH 32 (1991); NH Practice Civil Practice and Procedure, §6.26 136-7
1997. - o |

Though the Liquidator addressed the issué of ACE Companies’ standing at the April 9,
2004 hearing, he did not object to iﬁ, stating that * as far as a legal standing issue, we have not

really suggested that as a legal constitutional issue they (ACE Companies) lack standing, but we
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I (sic) think we have fairly raised an equitable argument about what théy are really about here.

They’re here about protecting their own interests and I think that’s a fair argument and we’ll

g .__'»contmue to raise 1t See Apnl 9,2004 transcnpt atp. 26 The L1qu1dator made no observanon .

as to the standing of Ben_larmn Moore & Co The quuldator 3 posture W1th reaard to the .
standing of ACE Companies, at least as presented in Superior Court, was really an argument as
to faimes_s, that is, whether it is fair to allow the ACE Corﬁpanies to contest the agreeﬁzent
which, if:ab.rogatéd, would result in 2 windfall to those companies and render the liquidation
estate unable to ﬁJll; collect a substantial reinsurance asset.

At the status coriference on October 4, 2004, the Liqﬁidator represented t;at he agreed'
that the ACE Co;npanies and Benjamin Moore & Co. have standing to intervene for the purpose

of contesting the agreement at issue. The Liquidator reserved the right to argue that ACE

Companies and Benjamin Moore & Co. do not have appellate standing to contest the agreement.

" This would be an issue appr0priafely raised on appeal.

The Court finds that the direct interests of ACE Companies and Benjamin Moore & Co.
are-interests that would be prejudiced absent an opportunity to respond and demonstrate the

potential harm that might be posed by the Liquidator’s endorsement of the agreement at issue,

about which they have raised _van'ous'questions. Asmussen v. Comm. Dept. of Safety, 145 NH

578 (2000). Accordingly, ACE Companies and Benjamin Moore & Co. have standing to

i

7

challenge the agreement.

(1)  Whether the New Hampshire liquidation proceedings should be staved pending
completion of the regulatorv and judicial proceedinegs in the United Kinedom

. At the status confere_nce on October 4, 2004, the Liquidator, ACE Companies, and
Benjamin Moore & Co. agreed that the New Hampshire liquidation proceedings should not be

delayed pending the completion of the regulatory and judicial proceedings in the UK. -
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Nonetheless, with'regard to comity, the Supreme Court has directed this Court’s attention to

Allstate Ins. Co. v. Hughes, 174 B.R. 884,\890 (S.D.N.Y. 1994) as it may relate to staying the
N_ewz Hampshire procecdings pending e_mj ;egulatog _aqd judi_cialbro_ceedings that may occur in
the United Kingdom. M involves the.irigoi\./ency of five é'fﬁliatéd édfnéanieﬁ .cc.)l.l'ecl:ti\'/el.)v/
known as the KWELM companies. As UK companies, they were subject to the provisions of the
UK Insqlvency Act of 1986, and the action in the U.S. Bankruptcy Court would have been filed

defensively as an ancillary proceeding to enjoin U.S. actions that might have been, or had been,

filed against them. The circumstances of Allstate are the opposite of those in this case, as this

Court serves, as explained above at Page 1, as the plenary Court with regard to the insolvency of

" the Home Insurance Company, a New Hampshire domestic company.

(5) Whether the pavment to AF]A Cedents qualifies as an administrative expense
under RSA 402—C:44. I

At the statusicénféreﬁ_ceion _October 4, 2004, the Liqui.da'tpr, ACE Cémpanigs.and .
Benjgmin Moore & Co. agreed that the Court’g determination as to whetﬁér the pa&rﬁent to
AFIA Cedents qualifies as an administrative expensé under RSA 402-C:44, ] is 2 matter of law.
The parties again agreed that the issue could be determined without submission of further
evidence or briefing.

Substantial pleadings, memoaranda, and affidavits were submitted to the Court regarding
I

N

the Liquidator’s Motion for Approval of the Agreement and Compromise with AFIA Cedents. >
" At the hearing on April 23, 2004, a signiﬁCaﬁt portion of c:ounsels' argt_lments on this matter
were focused upon the statutory distribution schem; reflected in RSA 402-C:44 and other
provisions within RSA chapter 402-C that provide authority to t.he Liquidator.

The Liquidator stated that the agreement and compromise would provide financial

incentive to AFIA Cedents sufficient to prorhote filing and prosecution of claims, enabling the
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quuidationlto appropriately tap the ACE Companies on the resulting liabilities. The Liquidator
argued that, absent the dynamic created by the agreement, his collection of a substantial asset
was at nsk because AFIA Cedents would nut be 1nchned to pursue clalms with the 11qu1dat10n
estate, except to the extent that those AFIA Cedents had a setoff oppor‘umty as prowded for’
under RSA 402-C:34. The Liquidator further stated that the ultimate purpose of the compromise
and agreement was to financially enhance the Class II claimant distributions without impairing
. the prOSp:eCtS of the Class V claimants.
ACE Companies and Benjamin Moore & Co. argued that the Liquidator’s endorsement
ignored the mandatory nature of RSA 402-C: 44 and created an impermissible su—{)class of
Class V claimangs, AFIA Cedents, who would receive a distribution, while other claimants
within Class V would receive no distu’bution at all. Additionally, the ACE Companies and
‘Benjamin Moo:e & Co. a;gued that the payments to AFIA Cedents could ouly be character_ized
.as clairus payfnenfs, as the process used to detenuine their value would be, in essence, a claims
determination.process. As such, they argued that those payments would be made to a subset of
Class V claimants in violation of RSA 402-C: 44 and RSA 402-C:25, XXI. Finally, both ACE
Companies and Benjamin Moore & Co. argued that the sheer size of the aggTegaté payment

defeated the Liquidator’s efforts to characterize it as administrative.

The Liquidator asserted that the New Hampshire insurance liquidation provisions were tg

N
w

be broadly construed under RSA 402- C 1, III, and IV. He also cited RSA 402:25, 1V, VI, and
| XXI1I, as specific provisions Wthh he aroued provided the necessary authonty for the agreement
at issue. The Liquidator argued that any monies received by AFIA Cedents under the agreement
were administrative expenses, necessary to enhance the distributions to Class II policyholder

claimants and preserve to the fullest, 2 substantial asset of the estate. In the alternative to
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cla‘ssifying the payments as administrative expenses, the Liquidator requested that the Court
consider the application of various equitabile doctrines, such as the Necessity of Payment

Doctrine, to support departure fl.‘o.m_the_stahtt}:tory distribp_ti_gn/ciassiﬁcat-ion_ scheme.

':"‘C.or.lsis.tent‘ with thé uh'défsfaﬂdirig 'o'f.t.'he 'partiés fé;chéd ét fhé Apnl 9, 2004status o

conference, the Court first considered and determined whether, as a matter of law, RSA chapter
402-C authorizes the Liquidator to enter into an agreement such as the one at issue. In its

analysis the Court considered that tfxe provisions of RSA chapter 402-C are to be liberally
construed and that the purpose of the statute is to protect insureds, creditors and the general

public. RSA 402-C:1, Il and IV. The Court al'so considered the nature and comp;exity of The
Home Insurance.,Company’s insu;ance aﬁd‘réinsu;ance business, and that its substantial
involvement in the London markét posed signiﬁgant challenges to the Liquidatér. As the

- periodic reports of the Liquidator have been ﬁied, and various matters have bce_r_l p;esentedto Fhé :
Court for reviéw, it has Been made clear ‘tha.t the largest single asset of the Ho?ne,: a‘p.pai'ently. ﬁotf -
an uncornmon situation for companies in its category, is the reinsurance asset.

The Court also recognized the circumstances which put collection of the asset at risk,
particularly the fact that AFIA Cedents would have little reason to file and prosecute claims if
neither setoff nor actual distribution were likely. The Court’s concern in this regard was |

7 supported by affidavits submitted by the Liquidator: See affidavits of: Gareth Howard Hughes, \’\
Joint Provisional Liquidator, at Paragraphs 12.-15; Rhydian Williams, Head of Pools, Security,

and Insolvency'at. Equifés, at Paragraphs 7-10 aﬁd 12-13;-éﬂd Gemot Warfnuth, Couﬁsel for
Zurich Versicherung, at Paragraphs 6-10. Additionally, the Court gave weight to the

Liqﬁidator’s representation that the AFIA Cedents “presented a problem that nobody else could
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pre_sent“ (See April 23, 2004 transcript at page 17) and that the structure of the agreement was
necessary to preserve and recover assets. RSA 402-C:44, 1.

In rulmcr in fayor of the 1eoa11ty of the agreement, the Court found that the L1qu1dator S
N endorsement of the a01;eement sought to maxmﬁze asset recoveey and was coeexstent .w.1.th the B
‘broad purposes and goals of the statute to protect the interests of insureds and creditors. RSA
402-C: l,__III and IV. The Court also considered the various_ and morespeciﬁc provisions upon
»which the Liquidator relied in endorsing the agreement. RSA 402-C:25, IV, VI, XXIL. The
Court found that “the agreement proposed by the Liquidator was autherized under the bread
array of powers g'ranted:the Liqu'ic'iator under RSA 402-C:25" and that with the a:;,;reement the
Liquidator weuld be able “to marshal substantial assets to be distributed to creditors which
would otheérwise be 'unavailable.” | See Order dated April 29, 2004.

In making the detenﬁination, Court again considered the situation wiu'ch_ the Liq_uivdater ‘
sought to address‘ through Vthe‘ endorsement of the agreement-and cemprofnise; the faet tﬁat :
payments to the AFIA Cedents would result in substantial economic benefit to Class 11
claimants; and the undisputed fact that Class V claimants would “receive nothing with or without
the agreement”. See Order dated April 29, 2004 and Apnil 23, 2004 transcript at 54. Finally, the
Court considered that under the agTeement' and compromise no greater liability was imposed on
the Ace Companies than existed prior to this dispute.

| In addressing the dispute over the characterization of the payments to be made to AFIA
Cedents, the Court coﬁsidered ACE Comparﬂes’ and Benjz‘ir‘nfn Moofe & Co.'s.arguments that
the aggregate payments were simply too substantial and too closely tied to claims procedures for
evaiuation purposes to qualify as administrative expensee. The parties may have disagreed as to

the exact value of ACE Companies’ indemnification of Home liabilities, however it was carried
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on the ACE Company books as a liability in exceés of § 200 million. See April 9, 2004

transcript at page 50. The Liquidator estimated that approximately one-third of the amounts

“collected on the AFIA liabilities would be distributed 10 the AFIA Cedents, with the remainder to

be rec%vered by the liquiéiation e.s.tat.e;.

The Courg’s order of April 29, 2004 did not specifically state that payments to the AFIA
Cedents under the agreemen.t were administrative expenses under RSA'402—C:44, I. This was
an oversight as the Court attempted to explain why the Liquidator had the authority to incur such
an administrative expense without plainly stating that the payments to the AFIA Cedents were an
administrative expen;é under RSA 402-C:44, . The Court hereby clarifies that 1;1 previously
ruling that “under the circurnstaﬁces of this liquidation as explained below, the agreemeng_
prOpose'd by the Liquidator is authorized under the broad array of powers granted the Liqui'da_to'r.
under RSA 4027C:25'>and'_is co_nsi_s_ten; with the goals and purpose_s of the st';tute to protect tﬁe_

interests of the insureds and creditors”, the Court necessarily found that the paymerits to the

AFIA Cedents are administrative expenses. They are “actual and necessary costs of preserving

or recovering the assets of the insurer” under RSA 402-C:44, 1.

(4)  Whether the necessity of payment doctrine or some other equitable doctrine
authorizes the Liquidator or the court to vary the mandatory priorities set forth in
RSA 402-C:44 {Supp, 2003) '

In its order of April 29, 2004, the Court did not specifically address equitable doctrines dd

-»su_ch as the “Doctrine of Necessity” raised by the Liquidator because the Court determined that

the statute allowed such an agreement. However, in answer to the Supreme Court’s question, the

-Court agrees with the position of ACE Companies and Benjamin Moore & Co. that specific

equitable doctrines may not override a statute enacted upon a particular topic. See Wormwood

v. Association, 87 NH 136, 138 (1934) (fejecting trial court’s assumption that a “court in equity
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has power to override the statute law of the state and enjoin the ejection of a tenant by his
landlord whenever it finds the purposes and motives of the landlord to be reprehensible. ™)
In ﬁndmc that RS A chapter 402- C authorizes the contract atissue, the Court chd ﬁnd that

the statute affords equttable cons1derat10n and ﬂextbxhty na nurnber of prov1s‘1ons. Seee.g. RSA B
402-C:1, III (statute “shall be liberally construed to effect (its) purpose.”); RSA 402-C: 1,1V
(“The purpose of this chapter is the protection of the interests of the insureds, creditors, and the
public oenerally :); RSA 402-C: Zé_XX):E:’lEenumeratton is not a limitation nor does it exclude
his right to do such other acts not herein specifically enumerated or otherwise provided for as
are necessary or expechent for the accomplishment of or in aid of the purposes o;the

liquidation.”). . More Specihcalliy, the Ccurt concluded that the Liqutdator properly took action
| to “collect all debts and monies due and claima belonging to the insurer” and was “doing such |
~ other acts as may be necessary or ekpedient to collect, conserve or protect” assets or property.
- RSA 402-C:25, V. |

(2) . Whether the New Hamoshlre Court has an independent obligation to assess the.
fairness of the acreement with the AFIA Cedents

The Court recognizes an independent obligation to assess the fairness of the agreement
with AFIA Cedents. After the April 23, 2004 hearing, the Court issued a _suppletnental order on
Junel, 2004 which clarified that a further hearing was not necessary to determine this issue.

The Court Order of April 29, 2004 granted the Liquidator’s Motion
for Approval of Agreement and Compromise with AFIA Cedents.
The Order did not expressly address the alternative request by
ACE Companies and Benjamin Moore & Co. for further
evidentiary hearing to determine whether the Liquidator exercised
his authority reasonably by endorsing the agreement. The matter is
clarified below.

The agreement at issue was pursued in conjunction with the

Provisional Liquidation in the United Kingdom. The Joint
Provisional Liquidators appointed by the High Court and the

-11 -

54



Informal Creditors Committee established under English law
negotiated the terms. In endorsing the agreement, the Liquidator
moved to marshal assets and secure access to an estimated $231
million of ACE Companies reinsurance and indemnification
obligations. The ACE Companies’ interest is directly contrary to .

“the hqmdatlon s interest which is to maximize oppomlmty to '
access this asset.

o

In the absence of the agreement, AFIA Cedents whose filing and
prosecution of claims triggers the reinsurance and indemnification
obligations of ACE Companies, have little incentive to file claims.
Under the specific financial realities of this liquidation, Class V
claimants would bear the expense of filing and prosecuting claims
without realistic prospect of any distribution. Under the agreement
and in conjunction with their filing and prosecution of claims,
AFIA Cedents in the aggregate will retain approximately $50
million for distribution to approximately 200 member companies
under a formula governed by the terms negotiated. The remainder
will be largely available for distribution to policyholder claimants
with approximately $10 (million) to be retained for administrative
expenses in the United Kingdom Provisions Liquidation.

-

As noted above, the terms of the agreement were negotiated in
conjunction with the Provisions Liquidation in the United
Kingdom. The agreement will be the subject of further
proceedings and applications for approval in both regulatory and
judicial settings in the United Kingdom. Further, as noted in the
April 29, 2004 Order, neither the Financial Services Authority, the
regulator in the United Kingdom, nor the National Conference of
Insurance Guaranty Funds Reinsurance Commutation
Subcommittee of the Home Insurance Company in Liquidation,
both of which have reviewed the agreement, have objections to it.

The Court hereby clarifies that, under these circumstances, a
further evidentiary hearing into whether the Liquidator has
reasonably exercised his authority in endorsing the agreement
would not be helpful.
Given these circumstances, the Court was satisfied that the"'agreement was fair and reasonable.
Since the remand order, ACE Companies and Benjamin Moore & Co. have requested an

evidentiary hearing to afford them an opportunity to inquire into whether the agreement and '

compromise are necessary, and if so, whether the terms of the agreement were reasonable and
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fai._r. The Court is unsure whether the Supreme Court remand order finds that there are

‘Enadequate bases to find that the agreemepg 1s fair and reasonable. For this reaéon, the Court asks

‘the pg_rties to request cl‘arj‘ﬁcatior'l on'this i);)int.whe‘n'thi‘s casfe; returns to the Supreme Court.

| T.his'('four{ wili hbld a further héaﬁng on the fnétter if.i't.s nﬂiné t};a't the'p'a:yn;cnt to AFIA K ..
Cedeﬁts qualifies as an adrnjnistrative expense is upheld by the Supreme Court and the Supreme
Court ﬁgds that a further hearing is necessary to determine the fairness and reasonableness of the
agreement.

In sum, at this point the Court requests that the Supreme Court decide the legal issue,
whether the payment t& AFIA Cedents qualifies as an administrative expense, be:fore the Court
conducts any regsonableness/faimess hearing. If the payment is not an administrative expense,
the issug is resolved. Ifitis, this VCourt will schedule a further hearing to determine the

R necessity,'faimesé and reasonableness of the agreement ifso_dir_ected by the Supreme‘C_ou;ftﬁ
" The nature of the hearing, i.e., by offer of p'rooAf or by taking evidehce, will be determined at 2
future scheduling thference. In the meantime the parties may conduct disc'overy limited to the
necéssity, reasonableness, and faﬁness of the agreement.
Because the Supreme Court has not maintained jurisdiction of this matter, parties wishing
to appeal aspects of the Court’s Order on Remand will be required to renew the appeal process

and pursue whatever opportunities may exist for an expedited disposition. : §

CONCLUSION:
“ 1. ACE Companies énd Benj'ar’nin Moore ‘& Co".‘ have stz.m’ding.to.cc.)ntest‘ the
agreement and compromise;
2. Con,sideratioﬁ of a stay of the New Hampshire_proceedings 1s not appropriate to

the circumstances of this matter;
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3. Si)eciﬁc equitable doctrines such as the “Necessity of Payment Doctrine” may not
override 2 statue enacted upon a particular topic; i
4. __The parties lagreé_Ehat--fthe}y;_clqrd_is ad_e{q_uate to determine the legal issue of
\'v..hétﬁ.é.:r”the p'aymerit.s, .to .A_FlAl Cedents aré an .a.df‘rjii.ﬁjst'r‘ative éxﬁeﬁse; e
5. For the reasons stated abovg, the Court rules that the payments are an
administrative expense authorized under RSA 402-C:1, III and IV; RSA 402-C:25, IV, VI and
XX1I; a;id RSA 402-C:44, 1;
6. ACE Com.;'J;nAiés., and Benjamin Moore & Co. may appeal the Court’s fmding that
payments to AFIA Cedents are administrative expenses. )
7. ~The p_a_nies may conduﬁt discovery limited to the necessity, faimess, and
rgasonableness c.)f the compromise and agreement.
8 The Liquidatér will 'r;{quest that the Supreme Court clarify whether furth’er 4

" evidence is necessary to determine the fairness and reasonableness of the agreement.

SO ORDERED:
DATED: /9 zf ZO%

hleen A. McGuire
ssociate Justice
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